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International Law for Juvenile Delinquents
A Study in International Conventions

Dr. Mudather Jameel Abu Karaki
Dr. Raaed Suliman Al-Fageer
Dr. Sadoon Nawras Al-Majali

Abstract

Even though child rights convention has been adopted, international efforts
remain scattered and incapable of defining the main characteristics for juvenile
justice at the international level.

This study sheds light on international charters specific of juveniles. It
examines and analyzes them thoroughly in order to identify the standard frame
of international system in child justice. In order to explain the main
characteristics of this system, the study aims to extract the general bases and
principles applicable to practice in countries internal legal systems and assign
its obligatory legal power.

The study concludes that the international community has reached an
advanced level in handling juveniles and has changed its approach from the
philosophy of justice by punishment to rehabilitation and allow participation in
decision making as well as enacting the legal system to ensure justice of judicial
proceedings in alternative punishment systems and focuses on social
integration.

Keywords: Juvenile justice, international conventions and criteria.
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(2) See Eric L Jensen and Jorgen, Juvenile Law Violators, Human Right, and the Development of
New Juvenile Justice Systems, HART Publishing, Oxford and Portland, Oregon, USA , 2006, p.
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Legal Juarantees for the Process of Screening in the Parliamentary
Elections in Jordanian Legislation

"Critical Analytical Study"*

Dr. Ali Mohammed Al-Dabbas
Prof. Eid Ahmed Al-Husban

Abstract

The study examined the adequacy of legal guarantees of the vote counting
process as stipulated in the “Law on the Election of the House of
Representatives No. (6) of 2016 and its executive orders to assess the extent to
which individuals enjoy their right to free and fair elections. This has been
done by comparing provisions in the law and its executive orders with
international standards best practices relating to the freedom and fairness of the
electoral process.

The study concluded that the Jordanian legislator has complied with the
majority of international standards. However, the two researchers recommend a
number of additions and amendments to the legislation to further enhance the
integrity of the electoral process, particularly: The expansion in the formation
of counting committees by employing persons who other than government
employees; the inclusion of objective conditions to be fulfilled by members of
the counting committees, the development of the candidates’ appeals process by
giving candidates the right to appeal the decision of the counting committee.

Keywords: Counting procedures; counting of votes; fee and fair elections; the
electoral law.
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Jurisdiction in Qatari Civil Law: A Comparative Study
Dr. Abd Elrahmaan Jumaa Al-Halalsheh

Abstract

In-kind rights: "In-kind insurance” means the rights that are not self-
sustaining but depend on the existence and expiry of their existence, or are the
rights that are given to a particular property owned by the debtor or others and
which have been determined in favor of a creditor. For the purpose of fulfilling
its right of its price, preferring to other creditors.

The Qatari Civil Code enumerates these rights in the official foreclosure
"Articles 1058 - 1115", the right of jurisdiction "Articles 1116-1127", the
"possessory pledge" Articles 1128 - 1164 ", the™ Articles 1165 - 1186The right
of jurisdiction has the benefit of the debtor and the creditor: either the debtor
benefits from it, the creditor may be persuaded to defer execution since it has
secured a right to a debtor. As for the creditor, he believes in the risk of actions.
The debtor shall not be in a hurry to carry out the performance as long as he is
entitled to the detrimental actions of the debtor in his property and is taken by
several sockets, the most important of which is that this right leads to a creditor
preference

On the other creditors, this preference has no fair basis, because it does not
entail the will of the contractors as in the case of the contractual pledge, nor on
the status of religion as in the case of concession, but on the speed of access to
ruling, which prompted the legislator of some countries to exclude from the
legal texts contrary to the Qatari civil law, which took this right as one of the
types of rights in-kind dependency. The researcher takes the Qatari legislator
when organizing this right many observations, the most important of which are:
The creditor has granted this right, provided that the creditor has an enforceable
judgment on the subject of the case, which obliges the debtor to do something,
provided that the intention is good, but the legislator did not specify the ruling
that determines this right. When does a creditor have good faith to grant this
right to the property of a city?

It is clear from the foregoing that the criticisms of this right, as well as the
observations that | made on the technical wording of this right under the Qatari
Civil Code, led us to shed light on this right through this research.
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Legal Protection of Geographical Indications
Under the Jordanian Law

Dr. Bassam Hamad Al-Tarawneh

Abstract

Geographical indications are an important tool to identify the geographical
origin of goods. It is the link between the product and geographic region, given
that the special characteristics and features of goods and products genuinely
return to that special area which are uncommon to other areas. Much work has
been conducted at the national and international level to protect geographical
indications because of its great importance especially for countries rich in
natural, industrial, agricultural wealth and traditional industries.The Jordanian
legislator has published the Geographical Indications Act N. 8 of 2000. This
paper covers the definitions of geographical indications, in addition to the
international and national efforts for its legal protection, and the scope of that
protection and the exceptions of its application. The paper also evaluates this
legal protection under the Jordanian law, compared with the international
conventions and some laws of some Arab countries. At the end of this paper,
the researcher identifies some results and recommendations for the protection of
geographical indications law.
Keywords: geographical indications, intellectual properties, Trips, unfair

competition
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Legal problems releated to the Discount of Commercial Papers
(Complimentary Bills and Check Deducation). Legal Study in
Light of the Application of the French and Jordanian
Jurisdictions

Dr. Faik Mahmood Al — Shammaa

Abstract

The prevalence of dealing with Commercial Papers Discounting has not
been free of problems risks for discounting bank specifically problems that are
caused by the use of the complimentary bills discounting. Due to the absence of
legal texts related to the complimentary bills discounting, both French and
Jordanian Jurisdictions played a great role in identifying the concept of these
bills and specifying legal judgment and consequences of using them.

On the other hand, the recent application of cheques discounting by banks in
France has gained the support of French Judiciary and seniors scholars.
However, the Jordanian Judiciary rejects the legitimary of cheques discounting
despite the similarities of chques legal judgment in both countries.

This research presents and evaluates Judgments applied to discounting
Issues.
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Yy



ceee L) aad g Alalaal) it Al 36 aad Jaay Allaial) A5 cilllcay)

gladd) dpana (30 .o

Th. Bonneau: "Droit baneaire™ 7ém. éd. 2007.
Rives — lange et Coutamine Raynaud: "Drait bancaire” 6ém. ed. Dalloz 1995.
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B. Les notes et observations
1.Bousquet: note. Cass.com.15 juin 1976. JCP. 1976. Il. 18694
: note CA. Paris 17 fér. 1982. D. 1983. Inf. rap. p. 41.
2. Cabrillac: note. Versailles 1 mars 1990. D. 1991 p. 219
: obs. Cass. com. 18 nov. 1997, RTD. com. 1998 p. 180.
- obs. Cass. 10 Juin 1997, RTD. com. 1997 p. 485.
- obs. Cass. 21 Juin 1996, RTD. com. 1996 p. 500.
: obs. Cass. com. 30 Janv. 1996 RTD. com. 1998 p. 648

3. Cabrillac et Tyessié: obs. Cass. crim. 30 Juin. et 3 nov. 1983 RTD. com.
1984,

: obs. Cass. 15 déc. 1986. RTD. com. 1987 p. 223
: obs. Cass. com. 3 déc. 1981. RTD. com. 1981 p. 324
: 0bs. Cass. com . 20 oct 1994, RTD. com. 1975 p. 434
4. Cabrillac et Rives — Lange: obs. Douai 12 mai 1997 RTD. com. 1997 p. 769.
: obs. Cass .com. 21 Juin 1977. RTD. com. 1977 p. 744.
: obs. Cass. com. 3 Janv. 1978. RTD. com. 1978 p. 137
Delepech: note. Cass. com. 23 Janv. 2007. D. 2007. p. 332.
Gavalda: note. Cass. 29 Juin 1964. JCP. 1964. 11. 13949
Lecen — Marénaud: note. Cass.com. 17 mars 1998 JCP. E. 1998. 1642
Martin: obs. Cass. com. 15 Juin 1976 Banque 1976 p. 320
- obs. Cass. com. 11 mars 1971 Banque 1971 p. 1037
: obs. Cass. com. 14 déc. 1970 Barque 1971 p. 411
9. Rives — Lange: note. Cass. com. 30 Janv. 1996. D. 1996. IR. 321
10. Vasseur: obs. Cass. com. 30 Janv. 1978. D. 1978. IR. 306.
- obs. Cass. com. 21 Juin 1977. D. 1977. IR. 339.
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The Protection of the National Security as a Restriction on the Freedom of
Expression in Jordanian Law and International Conventions

Dr. Ali M. Al-Dabbas
Dr. Mohammed Khalaf Golailat

Abstract

This study sheds the light on the Jordanian legislations restricting freedom
of expression, which are passed under the pretext of “protecting national
security." Study results were compared with international human rights
conventions and interpretations of the UN Human Rights Committee (HRC),
the body of experts tasked with interpreting the ICCPR, principles endorsed by
human rights courts and principles adopted by human rights experts.

The study concludes that the formulation of Jordanian legislations lack
accuracy and precision when dealing with the right to freedom of expression
and give priority to national security at the expense of core freedoms. It
therefore suggests a number of amendments to national legislations to ensure
conformity with international standards, the most notable one is to get benefit of
the progress achieved by article 128 of the Jordanian Constitution which
stipulate that "laws issued in accordance with this Constitution for the
regulation of rights and freedoms may not influence the essence of such rights
or affect their fundamentals™, by inclusion the following: “restrictions on rights
and freedoms" should serve a legitimate purpose, and they should pass the test
of proportionality between a restriction aimed to protect a legitimate
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Rules of the Passage of Time Inhibitor of Hearing Banking Law Suit in the
Jordanian Law
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Ahmad Adnan Alenaimat
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Murad Mahmoud Aelshenikat

Abstract

The commercial legislator in Article (271) of the Commerce Act set a rule
which regulates the passage of time inhibitor of hearing banking law suit for a
check, but this rule does not apply on all cases since there are some limitations
which are mentioned in Article (272) of the same Act, and according to Article
(271/4), a law suit against a person who drafted a check and has no enough
money in his account will not pass with the same time limitation. The
provisions of the Jordanian Judiciary concerning the period of limitation and the
case are inconsistent between the long period of limitation stipulated in the law
and the fifteen-year period stipulated in article 58 of the Jordanian Trade Law,
the five-year limitation and the exhaustion of the enrichment case for no reason
(three to fifteen years).

Moreover, the Jordanian legislator did not mention in article 216 of the
Jordanian Trade Law that the statute of limitations of the check is suspended.

The study concluded with a series of results: The text of Article 271 of the
Jordanian Trade Law made the limitation of the check a complex or ambiguous,
and controversial argument in the Jordanian jurisprudence because the
Jordanian legislator did not expose the issue of halting the prescription of the
check. The study concluded that it is subject to waqgf reasons according to the
general rules established in the Civil Law.
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The Conflict in the Great Sahara: A study in Future Scenarios and
Resolution Obstacles

Dr. Khaled H. Shenikat

Abstract

This study analyzes the issue of the Western Sahara conflict, which is the
most important regional conflict on the African continent. The conflict lasted
more than forty years without a solution that satisfies conflicting parties. The
study shows international and regional changes that have affected the parties of
the conflict and the conflict mechanisms and changes that have hampered the
chances of a solution.

The study used the historical, comparative and legal approach in reaching
and answering the hypothesis of the study, namely that there is a correlation
between the weighting of the conflict resolution scenario (partition, autonomy,
or the international scenario) in the Western Sahara conflict and the positions
of the parties to the conflict, as well as the nature and essence of the scenario
itself.

The study found that each scenario presented for solution has opportunities
and limitations.

The latter scenario that is introduced by the United Nations may have an
opportunity in the short and long term.

The reasons that hampered the solution. The study found out that is the
international attitudes associated with the absence of urgent interest to resolve
the conflict, as well as the hard positions of the conflicting parties.

Keyword: United Nations, Algeria, Morocco, International Disputes, Polisario.
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(1) Anna Theofilopoulou(Ban’s Misstep in Western Sahara) foreign policy in focus,
March 28, 2016m at http://fpif.org/bans-misstep-western-sahara/.

(2) Jacques Roussellier.op.cit. at http://carnegieendowment.org/sada/60197

(3) Ibid.
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(1) for more details: Report of the Secretary-General on the situation concerning Western Sahara for the
information of the members of the  Security Council, 18  April 2016,at
http://www.un.org/en/sc/documents/sgreports/2016.shtml, pp. 18-21.

(2) The African Union hails the United Nations Secretary General’s visit to Western Sahara in order to end the
prolonged suffering of the territory’s people,2016, at http://www.peaceau.org/en/article/the-african-union-
hails-the-united-nations-secretary-general-s-visit-to-western-sahara-in-order-to-end-the-prolonged-
suffering-of-the-territory-s-people#sthash.gVgRT34C.dpuf.

(3) Report by Africa Research Bulletin ( ALGERIA, MOROCCO - WESTERN SAHARA / UN: Row
Over Disputed Territory Status) at http://onlinelibrary.wiley.com/enhanced/doi/10.1111/j.1467-
825X.2016.06920.x, 7 April 2016
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The African Union hails the United Nations Secretary General’s visit to
Western Sahara in order to end the prolonged suffering of the territory’s
people,2016, at http://www.peaceau.org/en/article/the-african-union-hails-
the-united-nations-secretary-general-s-visit-to-western-sahara-in-order-to-
end-the-prolonged-suffering-of-the-territory-s-
people#sthash.qVgRT34C.dpuf.

Report by Africa Research Bulletin ( ALGERIA, MOROCCO - WESTERN
SAHARA / UN: Row Over Disputed Territory Status) at
http://onlinelibrary.wiley.com/enhanced/doi/10.1111/}.1467-
825X.2016.06920.x, 7 April 2016

Report o .Human Rights in Western Sahara and in the Tindouf Refugee
Camps,Human Rights Watch, , U.S.A,2008, pp.32-33.
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Creativity Standards in the Work and the Qualification
for Copyright Protection
(Analytical Study with in framework of the American judicial principles)

Dr: Ibrahim M. Obeidat

Abstract

Creativity is achieved through the translation of ideas which originate in the
mind of the author to facts , patterns and styles that can be applied and utilized
for the development of human life at all levels. Creativity springs from the
human personality that is able to reach the original results contrary to what is
prevalent, or able to develop what exists originally. It is based on the principles
and criteria set by the legislative provisions and judicial principles that have
accompanied the emergence and evolution of the concept of copyright, namely:
originality and novelty. So, the legal protection of the copyright depends on the
way to express an idea, but not on the idea itself. This study focuses on analysis
of the standard of originality and novelty with in frame of American judicial
principles, preceded the concept of creativity.

Keywords: Intellectual property rights, Copyright, Creativity, Originality,
Novelty.
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(1) Rose, M., Authors and Owners: The Invention of Copyright, (London, MA: Harvard

University Press, 1993), p: 142, in: Graham Dutfield, Uma Suthersanen, Global
Intellectual Property Law, p.68.

(2) Video pipeline, Inc. v. Buena Vista Home Entertainment, Inc., 342 F.3d 191 (3d Cir.
2003), in: Patrick J. Flinn, Handbook of Intellectual Property, 82.03[A], pp.2-22.
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(1) Peter K. Yu, Intellectual Property and Information Wealth, Vol1, pp.9-10.

(2) US Copyright Act, 17 USC § 102(a), "Copyright protection subsists, in accordance with
this title, in original works of authorship fixed in any tangible medium of expression..".

(3) see: Goldstein v. California, 412 U.S. 546, 561, 93 S.Ct. 2303, 2312, 37 L.Ed.2d 163
(1973), "To be the original work of an author, a work must be the product of some
"creative intellectual or aesthetic labor."", quoted in: West Publishing Co. v. Mead Data
Cent., 799 F.2d 1219, 1228 (8th Cir. 1986), available at:
https://law.resource.org/pub/us/case/reporter/F2/799/799.F2d.1219.85-5399.html,  (last
visit; 30 august,2016); Feist Publication, Inc. v. Rural Tel. Serv., 499 U.S. 340,
345(1991),available at: https://supreme.justia.com/cases/federal/us/499/340/case.html,
(last visit; 31 august,2016); Harper & Row, Publishers, Inc. v. Nation Enterprises, 471
U. S. 539, 471 U. S. 546 (1985), available at:
https://www.law.cornell.edu/copyright/cases/471_US 539.htm. (last  visit; 31
august,2016).
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(1) Richard Stim, Patent, copyright & trademark, 10th ed, p.190.

(2) Feist Publications Inc. v. Rular Telephone Service Company Inc, 340-49, supra note 6.

(3) Alina Ng, Literary Property and Copyright, p. 537.

(4) Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 250 (1903), available at:
https://supreme.justia.com/cases/federal/us/188/239/case.html, (last visit: 8
september,2016).
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(1) Article 1/3, Council Directive on the Legal Protection of Computer Programs,
(91/250/EEC, OJ 1991 L 122/42)" A computer program shall be protected if it is original
in the sense that it is the author's own intellectual creation”, available at:
http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:319911 0250&from=BG,
(last visit:6 may ,2016).

(2) (Article L.112-1, Intellectual Property Code (consolidated version of April 25, 2016),
France, available at: http://www.wipo.int/wipolex/en/profile.jsp?code=FR, (last visit: 13
September,2016).

faidiall Clitadl e (VAVA) Gl Jaaad Agilly V) cilitadl) dlaal ¢y 4800 0 (Y) 2L} Gati (V)
Y1 Jlaall b ol IS "adlly 3a¥) litadl 3le Jadi. . Agdlly pa¥) Cliiad) —) sileally

S S i e el JSE o digyla il U uilly alally

Ya¢


https://europa.eu/european-union/eu-law/legal-acts_en
http://eur-lex.europa.eu/legal-%20content/EN/TXT/HTML/?uri=CELEX:31991L0250&from=BG
http://eur-lex.europa.eu/legal-%20content/EN/TXT/HTML/?uri=CELEX:31991L0250&from=BG
http://www.wipo.int/wipolex/en/profile.jsp?code=FR

AY VA (Y) asad) (V) laal) cpaboad) aglally g8 B Aa ) Alaall

el Lo sl Caagdl cldy UYL Gamy o ddaryd Ciiadll Glsie dilea 58 i
(), LoV Cotaall & Calgall Bginy (ubsall aae ddagyd jopailly (ulidV )y des il

I in Saal Jaall 5 of 8y s iy Lraganl) o2 S8 ot dll o Lol 2 il i
i 13gds pal liias e laguia o il e 15l 0 Y ol e 13ay Al el
—dade e Slpal Giiad) Hliie) a0 g ALY Jlme 5 s o ol e Apadd (e
dyles aie ) Aiph (PA e 4dlie ety Jead) jaay o 8y5 i o il) oLl 3
M oo 1a¥) ld Fuplan (& Cilall A (s5in JLaeVL 33 of oy LS et

Agisall Jlaells Lhalls 3 Ol 3 ALSY) il ajud) 2 Uyl oyl L
s Pl o ladl) 4l Lagy (i gl Glaall LeDUS (e s ASle G e S il
sl e gsamy of oy Aleall Gateddl deadl of 3 las ALY sl Guess
o Lt Gy adlie S8 3l zU e deall OIS o) Ahjes GIS ablgally (Apjiall) Sially
e ol LS ALaY) b S gyl eliadl) Jajis) Jy cnd 138 Gl (Doje e 18 pusia
a2 e Camall sy pually iy g A Sl jelam of SIS g Iy ulas
el Dl o ol Busa SIS ()65 ¢

ALY aseial Lyl caalial a8 dasiall NSl 8 Sloailly eyl oUailly Glaty Lo L
padll (yglall e pnal G (144 9) il gl 8 Lo YAV Al Calsd) G ol
Cilpall G (o8 Ol (8wl S eladl) oy eshual) (@S deally Lai Wl L) iy
Jandl ol dgall any ¢laganlls «Jiinall ¢ 123y ¢laglsl 2 (ppmic ot ALY culS 1944 Ll

(1) Articles L.112-4, Intellectual Property Code(consolidated version of April 25, 2016),
France, supra note.

(2) Articles L.112-3, Intellectual Property Code(consolidated version of April 25, 2016),
France, supra note.

(3) CA paris, 21.11.1994(1995) RIDA 381; (1996) 170 RIDA 174 Cour de Cass., 29
May(1996), in: Graham Dutfield, Uma Suthersanen, Global Intellectual Property Law,
supra note 2, p.82.

(4) Part 1, Chapter I, Art 1, Copyright, Designs, and Patents Act (1988), UK.

(5) MacMillan & Co Ltd v. Cooper (1923) 40 TLR 186 (PC), See: Cambridge University
website at: http://www.cipil.law.cam.ac.uk/virtual-museum/macmillan-v-cooper-1924-
40-tIr-186-188. (last visit: 14 May,2016).

(6) Ladbroke (Football) Ltd v. William Hill (football) Ltd (1964) 1 All ER 465, HL. See,
Cambridge University  website at: http://www.cipil.law.cam.ac.uk/virtual-
museum/ladbroke-v-william-hill-1964-1-all-er-465. (last visit: 14 May,2016); see also:
Angela Adrian. Intellectual Property or Intangible Chattel, pp. 56-57.
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(1) Goldstein v. California, 412 U.S. 546, 561, 93 S.Ct. 2303, 2312, 37 L.Ed.2d 163 (1973), supra note 6.

(2) US Copyright Act, 17 USC § 102.

(3) HR Rep No 1476, 94th Cong, 2d Sess 51 (1976), available at:

http://www.copyright.gov/history/law/clrev_94-1476.pdf (last visit: 23 may,2016).

(4) HR Rep No 1476, 94th Cong, 2d Sess 51 (1976), supra note.

(5) Feist Publications Inc. v. Rular Telephone Service Company Inc, 340, supra note 6; see also: Howard B.
Abrams, Originality and Creativity in Copyright Law, pp. 4-5.

(6) L. Batlin & Son v Snyder, 536 F2d 486, 490 (2d Cir 1976), ("Originality means that the work owes its
creation to the author and this in turn means that the work must not consist of actual copying."), available
at: http://law.justia.com/cases/federal/appellate-courts/F2/536/486/139661/, (last visit: 13 June,2016);
Alfred Bell & Co. v Catalda Fine Arts, Inc., 191 F2d 99, 102 (2d Cir 1951) (" 'Original' in reference to a
copyrighted work means that the particular work ,owes its origin' to the ‘author."), available at:
https://casetext.com/case/alfred-bell-amp-co-v-catalda-fine-arts, (last visit: 13 June,2016); Hoague-
Sprague Corp. v Frank C. Meyer Co., 31 F2d 583, 586 (EDNY 1929) ("[T]he originality required in case
of copyright means little more than a prohibition of actual copying."), available at:
http://law.justia.com/cases/federal/district-courts/F2/31/583/1496490/, (last visit: 13 June,2016). See also:
Howard B. Abrams, Originality and Creativity in Copyright Law, supra note, p. 7.
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(1) British Northrop Ltd v. Texteam Blackburn Ltd (1974) RPC 57 at 68. in: Peter Groves,
Sourcebook on Intellectual Property Law, p. 343.

(2) James Boyle; Jennifer Jenkins, Intellctual Property, 1sted, pp.302-06; Harper & Row V.
Nation Enterprises, 471 U.S. 539, 547 (1985), available  at:
https://supreme.justia.com/cases/federal/us/471/539/case.html, (last visit: 13 June,2016).
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(1) Cornish, Intelictual property, (UK: Sweet&Maxwell, 1996), 3rd ed, in: Peter Groves, Sourcebook
on Intellectual Property Law, supra note 26, p. 289.

(2) University of London Press v. University Tutorial Press (1916) 2 Ch. 601, (" The word "original"
does not in this connection mean that the work must be the expression of original or inventive
thought. Copyright Acts are not concerned with the originality of ideas, but with the expression
of thought, and, in the case of "literary work", with the expression of thought in print or writing")
available at:
http://wikijuris.net/cases/university of london_press_v_university tutorial press 1916; and:
http://swarb.co.uk/university-of-london-press-ltd-v-university-tutorial-press-ltd-1916/, (last visit:
15 may,2016), also note the more succinct restatement in L.B. Plastics Ltd v. Swish Products
Ltd. (1979) RPC 551 ("Under copyright ideas are not protected"), available at:
http://swarb.co.uk/Ib-plastics-ltd-v-swish-products-ltd-chd-1979/, (last visit: 15 may,2016); See
also: George Wei, An Introduction to Genetic Engineering, pp.27-28.
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See also: US Copyright Act, 17 USC 8§ 102(b): "In no case does copyright protection for an original

work of authorship extend to any idea, procedure, process, system, method of operation, concept,

principle, or discovery, regardless of the form in which it is described, explained, illustrated, or
embodied in such work™; Part I, Chapter I, Art 1, Copyright, Designs, and Patents Act (1988), UK;

Article L.112-1, Intellectual Property Code(consolidated version of April 25, 2016), France.
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(1) US Copyright Act, 17 USC § 102(b).

(2) Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975), available at:
https://supreme.justia.com/cases/federal/us/422/151/case.html, (last visit: 8 September,2016).

(3) US Patent Law, 35U.S.C §§ 102, 103.

(4) David Pressman, Patent it Yourself, 13th Ed, p. 10.
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(1) Fogerty v. Fantasy, Inc., 510 U.S. 517, 527 (1994) (“[Clopyright law ultimately serves the
purpose of enriching the general public through access to creative works . . . .”). available at:
https://supreme.justia.com/cases/federal/us/510/517/. last visit: (9 September, 2016).

(2) Alina Ng, Literary Property and Copyright, supra note 9, pp. 539-40.

(3) Wendy J. Gordon, A Property Right in Self-Expression, pp. 1540-83; Justin Hughes, The
Philosophy of Intellectual Property, pp. 296-330.

(4) West Publishing Co. v. Mead Data Cent., 799 F.2d 1219, 1228, supra note 6; Illinois Bell Tel. Co. v. Haines
& Co., 905 F2d 1081, 1086 (7th Cir. 1990), available
at:http://www.leagle.com/decision/19901986905F2d1081 11773/ILLINOIS%20BELL%20TELEPHONE
%20C0.%20v.%20HAINES%20AND%20CO0.,%20INC. (last visit, 30 Augest,2016) ; Hutchinson Tel.
Co. v. Fronteer Directory Co., 770 F.2d
128, 131-32 (8th Cir. 1985), available at: https://casetext.com/case/hutchinson-telephone-co-v-fronteer-
directory, (last visit, 30 Augest,2016); Schroeder v. William Morrow & Co., 566 F.2d 3, 5 (7th Cir.1977);
Jeweler's Circular Publishing Co. v. Keystone Publishing Co., 281 F. 83, 88 (2d Cir.), cert. denied, 259
U.S. 581 (1922), in: Jay Dratler, Jr., Stephen M. McJohn, Intellectual Property Law, voll, §85.02[2], pp. 5-
38.6-7.
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(1) Jeweler's Circular Publishing Co. v. Keystone Publishing Co. 281 F 83, 88 (2d Cir 1922), quoted in
Hutchinson Telephone Co. v Fronteer Directory Co., 770 F2d 128, 131-32 (8th Cir 1985), 770 F2d at 131,
available at: https://casetext.com/case/hutchinson-telephone-co-v-fronteer-directory, (last visit: 30
August,2016); Leon v. Pacific Telephone and Telegraph Co., 91 F.2d 484, 485-486 (9th Cir. 1937)(Use of
alphabetical telephone directory listings to prepare listings by street and number was infringement),in: Jay
Dratler, Jr., Stephen M. McJohn, Intellectual Property Law, supra note, pp. 5-38.6; Feist Publication, Inc.
v. Rural Tel. Serv., 499 U.S, 352-53, supra note 6.

(2) Feist Publication, Inc. v. Rural Tel. Serv., 499 U.S, 345, supra note 6, (" Originality does not signify

novelty; a work may be original even though it closely resembles other works, so long as the similarity is
fortuitous, not the result of copying").
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(1) Feist Publication, Inc. v. Rural Tel. Serv., 499 U.S, 353, supra note 6.

(2) Eckes v. Card Prices Update 736 F2d 859, 863 (2d Cir 1984) (We have no doubt that appellants
exercised selection, creativity and judgment in choosing among the 18,000 or so different baseball
cards in order to determine which were the 5,000 premium cards. Accordingly, we believe that the
Guide merits protection under the copyright laws.), available at:
http://openjurist.org/736/f2d/859/eckes-iii-v-card-prices-update, and:
https://law.resource.org/pub/us/case/reporter/F2/736/736.F2d.859.83-7920.1150.html, (last visit: 4
September,2016); Financial Information, Inc. v. Moody's Investors Service 808 F2d 204 (2d Cir
1986), available at:
https://www.leagle.com/decision/19861012808F2d204 1974/FINANCIAL%20INFORMATION
%20v.%20MOODY'S%20INVESTORS%20SERVICE.

(3) Wendy J. Gordon, A Property Right in Self-Expression, supra note 37, pp. 1563-64.

(4) Lawrence C. Becker, Deserving To Own Intellectual Property, p. 609; Hughes, The Philosophy of

Intellectual Property, supra note 37, pp. 330-65; Margaret Jane Radin, Property and
Personhood, p. 957.
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(1) Lotus Dev. Corp. v. Paperback Software Int'l, 740 F. Supp. 37, 48 (D. Mass. 1990).
Available at: http://digital-law-online.info/cases/15PQ2D1577.htm (last visit, 28
August,2016).

(2) Feist Publication, Inc. v. Rural Tel. Serv., 499 U.S, 345-46, supra note 6; L. Batlin & Son
v Snyder, 536 F2d 486, 490 (2d Cir 1976), supra note 25; MacMillan & Co Ltd v.

Cooper (1923) 40 TLR 186 (PC), supra note 18; CA paris, 21.11.1994(1995) RIDA 381,
supra note 16.
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to mechanisms of international dispute settlement, which demonstrates that
states have accepted the notion that internationaleconomic relations
necessarily demand internationally agreedruleswith their guaranteed
enforcement within the domestic system of states.Whilethe international
investmenthas its basis in domestic legal systemas applied by the regulators,
this domestic framework is regularly tightenedby the decisions of international
tribunals.

The treaty-basedrules for foreign investment have ushered in a new legal
regime that governs most of the essential aspects of foreign investment.In
relation to thesovereign rights of host state (as commonly understood), these
rules operate asbarriers and create checks within the domestic regulatory
space. These rules are to be given full respect while the domestic policies or
legislations are formulated by the host state. For foreign investors,it is exactly
this decreasein sovereign regulatoryspace that allows them to make up their
mind regarding the investment. Such a system ensures a fair return to the
investors, which is in keeping with their legitimate expectations.

Essentially, the normative order, disciplines andthe obligations laid down
for host states underthe bilateral investment treatiescreate and contribute to the
cause of good governance. It is no denying the fact thatunder certain
situations, the focus on administrative and regulatorysovereignty wouldclash
with the legitimate expectations of the foreigninvestor and with the notion of
good governance itself. Thoughno single and uniform set of guidelines
currently exists to direct states to strike a balance between BITs’ rules and
domestic laws, the contemporary international trend demonstratesa growing
emphasis on an investment-friendlyclimateleading to spur in economic
growth, rather than on rigid concept of legal andpolitical sovereignty. This
trend certainly augurs well for the future of bilateral investment treaties by
creating confidence in the current and future foreign investors.
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Many investment treaties preserve the regulatory regimes of the host state
by confining the scope of the treaty or by defining the foreign investment that
IS protected in a restrictive manner. This point bears repetition. In most
Southeast- Asian treaties, the practice has been to extend protection only to
"Investments specifically approved in writing”. This ensures that only
investments that are regarded as particularly beneficial to the state are given
approval for the purposes of protection. In other treaties, the formula is to
extend protection only to investments "made in accordance with the laws,
policies and regulations" of the host state.! It is evident that there is a desire to
ensure that the regulator regime plays a role in defining the extent of the treaty
protection. It is evident that only investment which conforms to the state's
regulatory structure will receive protection under such treaties. Another
formulation is so subjective as to tilt the balance entirely in favour of the host
state. This contains the subjective formula for the investment that is protected
IS an investment "made in accordance with the laws, policies and regulations
from time to time in existence".? Such a formulation, while fully preserving
regulatory space, deprives the treaty of all its protective content, as the host
state could defeat the treaty's protection simply by changing its laws. The
existence of this concern over the preservation of the regulatory space and the
manner in which it has been achieved in different treaties indicates that a
carefully negotiated balance is struck in every bilateral investment treaty. The
preservation of regulatory space is achieved in individual provisions in the
treaties through various methods. Thus limitations on the right of repatriation
of capital in times of economic difficulties and on the safeguard provisions in
some treaties are examples of preserving regulatory space in specified areas.®

Concluding Remarks

Proliferation of bilateral investment treaties in the last few decades has
established a clear fact that states regard investment as a key source for
enhancing the economic development. In that sense, investment treaties
nowadays are recognized as a passport to catch the foreign investments amid
growing competitions among states. This recognition is, however,
accompanied by anattending loss of nationalsovereignty, thus creating
complex legal questions before the host state. The reformistsin the developing
world consider these bilateral investment treaties as strongmethods for
bringing the desired modifications within the administrative legal system of
the states. With the rise in investment treaties, states are increasingly subjected

(1) The Malaysian Model Treaty, 2002. A similar formula is used in recent Chinese
treaties.

(2) This formulation is widely used in the newer treaties of Australia and Indonesia.

(3) M. Sornarajah, The International Law on Foreign Investment, (3rd edn., Cambridge
Univesity Press, 2010) 232
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(i) Clauses on the protection of investment agreements concluded between a
foreign investor and the host country (“umbrella clauses").®"

While some other provisions-such as those permitting investment or in
relation to thetransfer of cross-border payments by the investor- would also be
of practical significance, however, the routine and common aspects of
investment will mainly be impacted by the interpretation, understanding and
operation of the above-mentioned three rules.

It is affirmed that the interpretation and application of the BIT srelevant
clauses create a crucial taskfor drafters and interpreters of such treaties. The
relevant treaty provisions are put into effect after understanding the effect of
investment treaties on the legal system of host country, especially paying
attention to the administrative regulatory system in the host state.

Regulatory Space and BITs

All treaties constrain sovereignty. Investment treaties constrain sovereign
rights of control over the intrusive process of foreign investment which takes
place entirely within the territory of the host state. To this extent, the erosion
of sovereignty in such treaties is considerable. But, it is trite law that a treaty
can control events that are entirely internal and domestic. It is seen that states
haves various techniques of controlling foreign investment, and thus the state
can promote its own developmental objectives. The issue arises as to whether
the right to control investment by the host state is lost as a result of investment
treaties. The answer depends on the type of treaty that is made. Where the
treaty is of the type that the USA commonly makes, with rights of entry and
national treatment, then the erosion of the regulatory space becomes
considerable. Bur, in other treaties, there is always a negotiated balance
between the right of regulation by the host state and the rights of protection
and treatment given to the foreign investor.

(1)Umbrella clauses are provisions found towards the end of some BITs containing catch-
all statements that conditions and privileges that are negotiated by the parties to an
investment agreement will be protected by the treaty. The significance of the umbrella
clause is that it establishes a situation very similar to the one that the stabilization
clause was intended to establish, namely, to protect the commitment that was made to
the foreign investor at the time of the contract not to change the bargain by subsequent
domestic legislation. So far as such umbrella clauses are concerned, the interpretation
should be carefully done. In this regard, it is crucial to pinpoint that endency to give
extensive meanings to such terms must be avoided, if such interpretations have the
tendency to enhance the contractual obligations of the host state. See, SGS Societe
Generale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No.
ARB/01/13.
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Substantive Guarantees Made to Foreign Investors

The wvarious substantive rules incorporated in BITs, which have
implications for the domestic legal systems of the host countries,spring from
different sources of international law. Commonly, a part of BIT, is based on
independent treaty law which has been specifically negotiated among the
states parties to the treaties. Additional aspects of the BITsonly reiterate
customary international law that remains applicable despitethe absence of a
treaty.Further, in all such treaties, substantive rules are subject to careful
interpretation and application by international adjudicatory bodies, such as
arbitral tribunals.Hencethey become part of an institutionalized, rule-oriented
system of formal and substantive compliance, which makes such a system
different from what exists under the classical international law.
Consequently,the authority to identify, apply, and bring the same into force,
the rules under investment treaties has allowed the shifting away from the free
will of states, due to their voluntary acceptance and adoption of these rules.

In practical terms, three types of clauses generally incorporated in bilateral
investment treaties are said to create adverse effect on domestic legal systems
of host state.They are categorised as:

(i) Clauses providing for rules on indirect expropriation;®
(i) Clauses on fair and equitable treatment of foreign investors;® and,

(1) The principle of autonomous treaty interpretation is based on the fact that investment treaty law and
domestic law constitute two self-contained normative systems. Thus, if investments treaties and
domestic law use the same legal terms, the autonomy of both legal systems requires that the term used
in the treaty is not automatically given the same meaning as it has under domestic law. Despite their
identical wording, the term has to be interpreted independently. See Jonathan Bonnitcha, SUBSTANTIVE
PROTECTION UNDER INVESTMENT TREATIES: A LEGAL AND EcCONOMIC ANALYSIS (Cambridge
University Press, UK 2014) 149.

(2) See Tecnicas Medioambientales Tecmed S.A. v. Mexico, ICSID Case No. ARB (AF)/00/2 (Award May
29, 2003) para 113. (The ICSID tribunal stated:“Although formally an expropriation means a forcible
taking by the government of tangible or intangible property owned by private persons by means of
administrative or legislative action to that effect, the term also covers a number of situations defined as
de facto expropriation, where such actions or laws transfer cases to third parties different from the
expropriating state or where such laws or actions deprive persons of their ownership over such assets,
without allocating such assets to third parties or to the government™.).

(3) See Azurix Corp. v. Argentina, ICSID Case No. ARB/01/12 (Award July 14, 2006) para 130. (The BIT
was between Argentina and USA, The ICSID tribunal stated that: “It follows from the ordinary
meaning of the terms fair and equitable and the purpose and object of the BIT that fair and equitable
should be understood to be treatment in an even-handed and just manner, conducive to fostering the
promotion of foreign investment. The text of the BIT reflects a positive attitude towards investment
with words such as ‘promote’ and ‘stimulate’. Furthermore, the parties to the BIT recognize the role
that fair and equitable treatment plays in maintaining ‘stable framework for investment and maximum
effective use of economic resources’™.).
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clause became widespread in the 1970s and almost universal in the post 1990s
BITs.

Since foreign investment treaties facilitate the economic interests of the
foreign investors, it is in keeping with the objective of the treaties that parties
depart from the common principle of international law in permitting not only
the state parties to the BIT, but also the investors themselves to directly make
a claim before an international tribunal. Moreover, many treaties are drafted to
ensure that contracts concluded between the host state and a foreign investor
under the laws of the host state are also subject to the international guarantees
provided by the treaty, including the dispute settlement mechanism.

For purposes of ICSID proceedings, for example, the states have, as a
matter of rule, agreed in advance, on the basis of Article 26 of ICSID
Convention, to hold back from requesting that domestic remedies be
pursued.® In turn, the home state of investors agrees not to give diplomatic
protection.® Since the guarantees incorporated in the BIT are kept outside the
domain of diplomatic negotiations on the state-to-state level, the laws and
administrative regulations of the host state are subjected to international
review if the foreign investor so chooses. It, thus, may be said, that classical
understanding of international law as primarily a law between and among
states standssignificantly modifiedin the domain of international investment by
placing individuals onto the international plane as against the host state.®

(1) See, Convention on the Settlement of Investment Disputes between States and Nationals of
Other States, 1965, opened for signature Mar. 18, 1965, 575 U.N.T.S. 159, available
];athttps://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf

(last accessed Jan. 23, 2017) (Art. 26 of the Convention reads: "Consent of the parties to
arbitration under this Convention shall, unless otherwise stated, be deemed consent to such
arbitration to the exclusion of any other remedy A Contracting State may require the
exhaustion of local administrative or judicial remedies as a condition of its consent to
arbitration under this Convention.").

(2) Id. Art. 27 ("No Contracting State shall give diplomatic protection, or bring an international

claim, in respect of a dispute which one of its nationals and another Contracting State shall
have consented to submit or shall have submitted to arbitration under this Convention, unless
such other Contracting State shall have failed to abide by and comply with the award
rendered in such dispute.").
Traditionally, diplomatic protection has been seen as a right of the state, not of the individual
that has been wronged under international law. An injury to an alien is considered to be an
indirect injury to his home country and in taking up his case the State is seen as asserting its
own rights. This means that a State is in no way obliged to take up its national's case and
resort to diplomatic protection if it considers this not to be in its own political or economic
interests. Annemarieke Vermeer-Kinzli, As If: The Legal Fiction in Diplomatic Protection,
The European Journal of International Law Vol. 18 no. 1(2007).

(3) Rudolf Dolzer, The Impact of International Investment Treaties on Domestic Administrative
Law,37 N.Y.U. J. Int'l L. & Pol. 953 (2005).
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Foreign Investors ‘Right to Sue the Host State

Foreign investors could be either the public agencies of investing state or
its private enterprises. Based on the model of bilateral investment agreement,
BITs provides the foreign investors the right to sue the host country in case of
"an alleged breach of an obligation” of the host state. Most of the early BITs
contained only interstate arbitration and did not incorporate investor-state

arbitration. In Walter Bau v. Thailand?, the two states parties to the BIT did

not give investors the right to make investor-state claims but provided only for
state-state claims. In other words, initially the foreign investors did not enjoy
the right to direct arbitration against the host state. They, however, could do so
by relying on the willingness and ability of the investing state to sue the host
state in adjudicatory bodies like investor-state arbitration. The persistent and
strong opposition against attempts to restrain sovereign powers of developing
countries in regulating foreign investments in their territory signal that a
negotiating agenda involving the investor's right to sue the host state before
international arbitration would be unfeasible. However, since provision on
right to sue the state is central to any success of BIT, the negotiating states
recognized the need of grant of such right on the investors. Following the
establishment of the International Centre for Settlement of Investment
Disputes between States and Nationals of Other States under the ICSID
Convention, a vital need to create a new dispute resolution for the purpose of
the convention was recognized. The first BIT provided for investor-state

arbitration is the 1968 BIT between the Netherlands and Indonesia.®? Such

(1)Walter Bau Ag. v. The Kingdom of Thailand, Confirmation of Arbitral Award, United States District
Court for the Southern District of New York (March 14, 2011), available
athttp://itlaw.com/documents/USDC_SDNY _ConfirmationArbitralAward_14Mar2011.pdf (last
accessed Jan. 20, 2017). See also e.g. ICJ Ahmadou Saido Diallo (Republic of Guinea v. Democratic
Republic of the Congo), Merits, Judgment, ICJ Reports 2010, p. 639 (French Language text:
authoritative version); ICJ, Dispute regarding Navigational and Related Rights (Costarica V.
Nicaraguan), Judgment, ICJ Reports 2009, p. 213 (English language text: authoritative version.

(2)The effect of the ICSID investor-arbitration clause in the BIT is, however, unclear. See for example, Art.
11 of Indonesia-Netherlands (1968) provides that: "The Contracting Party (CP) in the territory of which
a national of the other CP makes or intends to make an investment, shall assent to any demand on the
part of such national and any such national shall comply with any request of the former CP, to submit for
conciliation or arbitration to the Centre established by the Convention of 1965, any dispute that may
arise in connection with the investment. The effect of the article is unclear. On one hand, it could be
viewed as a binding obligation on the state to agree to arbitrate if an investment dispute arises. Under
this interpretation, if the state fails to assent to a demand to arbitration, this failure could be subject to
state-to-state arbitration, which provides that the investor "shall comply" with a request for arbitration. It
is difficult to see how this provision could be enforced. If the investor failed to consent to arbitration the
host state could proceed to state-to-state arbitration, but it is unclear how a private party's failure to
consent to arbitration could be attributable to its home state.
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The legal frame work devised by an international investment treaty isonly
one component among several that states frequently use to persuade foreign
investors, but, in any case, it has become an inevitable component of such
efforts made by states around the world. The effect on national law that ensues
from theacceptance of such an international treaty regime is
nowadayscommonly perceived as inevitable repercussions of a friendly
investment climate, so any ‘negativity’ surrounding BIT is to be avoided in
principle. Hence, the focus of states has changed from sovereignty to inviting
foreign investment. But, it is reaffirmed that the consequences of this
paradigm change on the host state’s domestic laws remains very real, andso it
should be legally examined, in order to adjust domestic laws and regulations
in accordance with the obligations imposed by the international investment
treaty.

At present, most of the estimated 2300 BITs currently in force have seen
negotiations involving developing countries on one hand, and developed
countries on the other, the latter being traditional capital-exporting countries.
But, post 2000 BITs are also increasingly concluded among developing
countries. The capital-exporting countries have shown increased interests in
entering into BITs arrangement with countries from developing block. As the
trend towardsglobalization and liberalizationcontinued, states started seeking
deeper integration in the areas of investment and economy based on mutual
and competitive interests. Multilateral trade rules as formed under WTO
framework agreements, though beneficial for trade liberalization, didn’t yield
desired results, both for capital-exporting and importing countries. This
situation then led countries to believe that BITs would better facilitate the
investments, even though broadly committing to the settled principles as

contained in TRIMs.(®

BITs scope essentially covers all economic activities of foreign investors;
this results from the broad definitions of the term “investment” found in

practically all of the treaties.?) This implies that nearly every aspect of the

legal system of the host state is likely to be affected and may invite
international review in terms of compliances of set rulesof investment treaty.
This further impliesthe need to settle disputes in accordance with the
mechanisms provided under the treaty’s system of dispute settlement.

(1)The Agreement on Trade-Related Investment Measures (TRIMSs), one of the principal legal
agreements under WTO, contains rules that are applicable over the internal regulations a
member state applies to foreign investors, generally as a component of its industrial policy.

(2)See Rudolf Dolzer, The Notion of Investment in Recent Practice, in Charnovitz et al (ed.) LAw
IN THE SERVICE OF HUMAN DIGNITY : ESSAYS IN HONOUR OF FLORENTINO FELICIANO
(Cambridge University Press, 2005) 263-266.
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International investment treaties are founded on the principle that the
protections guaranteed to foreign investors by the host state’s legal system
might turn out to be inadequate and hollowas regards the special
purposesenvisaged under those treaties. So, in order to create an investment-
friendly climate, whichis meant to attract the foreign investment, the host state
must concede more favourable legal-administrative regulations, which could
foster confidence in foreign investors, leading to increased flow of foreign
capital investment in the host country. This rationale underpins classical
bilateral investment treaties and alsothe growth of free trade agreements
incorporating investment rules.

Generally, the guarantees contained in BITs are bestowed on the foreign
investor, which are, in addition to those existing in the national system of host
state. The host state’s legal system must extend respect to the recognised
principles such as National Treatment Rules.!) The treaties calls only for the
non-discriminatorily treatment of foreign investors, and are indifferent to
Issues relating to the nationals of the host state. There is a possibility that such
provision under BITs may cause reverse discrimination to the utter detriment
of investors who, sometimes happen to be nationals of the host state. In such
situation, the host state’s legal system is expected to ensure that such
discrepancy does not result in undue favours to one at the cost of another.
However, it remains the case, that in such matters, host state remains
competent to decide by applying its own judgment, and that the foreign
investment treaty does not, in this regard, attempt in any way to regulate the
response of the host state.

It is generally seen that even within the third world economies, the debate
surrounding sovereignty has shifted dramatically towards more liberal regime,
allowing for the host state’s legal system to suitably change, so as to
comfortably address the concerns of foreign investors. Host states, in that
sense, do not raise much concern about the sovereignty issues, as they are
rather busy to reap the investment-related dividends, which the BITs may
offer.® Since the global competitionfor attracting foreign capitals has
increased, the host states commonly resorts to designing an attractive
investment climate within their respective national legal systems.

(1)See, e.g., Article 3, U.S. Model Bilateral Investment Treaty, 2012, (supra n. 12).("Each Party
shall accord to investors of the other Party treatment no less favourable than that it accords, in
like circumstances, to its own investors with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of investments in its
territory™).

(2)For examples this aspect was clearly reflected in the 1960s’ and 1970s’ jargon of the
"permanent sovereignty over national resources,” see G.A. Res. 1803 (XVII), U.N. Doc. 1803
(Dec. 14, 1962).
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Dispute Settlement

The settlement of disputes in the BITs is by way of arbitration which
normally is taken under the International Centre for the Settlement of
Investment Disputes (ICSID) as part of the World Bank, provided both the
investor state and host state are parties to the ICSID Convention. ICSID
Convention 1966 provides for the settlement of investment disputes within the

World Bank.). Many of the recent BITs provide alternatives to ICSID

arbitration particularly for arbitration under UNCITRAL® rules, and in some

treaties for arbitration under the auspices of International Chamber of
Commerce or under purely ad-hoc arbitration if agreed by the parties to the
dispute. The arbitral proceedings under BITs are purely confidential, and
participation by non-governmental organisations or other amicus curie has not

been allowed.®

The Nature of Foreign Investment Treaties

When the international movement of capital began, the state of
international law governing foreign investment was rudimentary and filled
with uncertainties. As late as 1970, the International Court of Justice in the
well-known Barcelona Traction case sated:

Considering the important developments of the last half-century, the
growth of foreign investments and the expansion of international activities of
corporations, in particular of holding companies, which are often
multinational, and considering the way in which the economic interests of
states have proliferated, it may at first sight appear surprising that the
evolution of law has not gone further and that no generally accepted rules in

the matter have crystallized on the international plane.®

Ever since this seminal observation, the corpus juris on investment laws in
the form of both, bilateral and multilateral treaties, has grown exponentially.
This rapid growth has, to a large extent, brought certainty as regards the rules
governing foreign investments in the host countries.

(1) See 575 U.N.T.S. 159, entered in force 16 Oct. (1966).

(2) UNCITRAL stands for United Nations Commission on International Trade Law.

(3)On the desirability or otherwise of the role of amicus curiae ininternational investment
arbitration, see generally Katia Fach Gomez, Rethinking the Role of Amicus Curia International
Investment Arbitration: How to Draw the Line Favourably for Public Interest, 35 Fordham
International Law Journal (2012) 510-564.

(4) Barcelona Traction Company (Belg. v. Spain) 1970 1.C.J. 3, 46-47.
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process; and (iv) 1t 1s accompanied by payment of compensation- in some
treaties as qualified by the word ‘just’, ‘prompt’, adequate and effective
compensation.’). Many of these treaties also speak of expropriation or
nationalisation, of direct or indirect expropriation or nationalisation etc.

Compensation

The compensation criteria adopted in most of the BITs centres around the
words ‘prompt’, ‘effective’ and ‘adequate compensation’. Adequate
compensation is defined as market value or ‘fair market value’ before the
expropriation/nationalisation took place and is supposed to exclude any
change in value occurring because the plan to expropriate had become known

before the actual measure being undertaken.?

The typical example of adequate compensation can be found in BITs
between Japan and China of 1988 which specifically incorporated that the
compensation ‘shall be such as to place nationals and companies in the same
financial position as that in which the nationals and companies would have
been if expropriation, nationalisation or any other measures, the effects of
which would be similar to expropriation or nationalisation, had not been taken.
Such compensation shall be paid without delay. It shall be effectively realised
and freely transferrable at the exchange rate in effect on the date used for the

determination of the amount of compensation.’®

Prompt compensation means that interests accruing from the date of
nationalisation shall be paid and included in any agreement. Some agreements,

including the US Model Agreement™®, states that interest shall be paid at ‘a
commercially reasonable rate’ for the currency in which the compensation is
paid. Some BITs refer expressly to the London Interbank Rate (LIBOR).®)

(1) Supra n. 5 (Andreas F. Lowenfeld).

(2) Supra n. 4 (Vandevelde).

(3) See Article 5(3) of the Agreement Concerning the Encouragement and Reciprocal Protection of
Investment Between Japan and China, done at Beijing 27 Aug. 1989; Reproduced in 28 I.L.M. 575 (1989).

(4) See Article 6, u.s. Model Bilateral Investment Treaty, 2012 available
athttps://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf (last accessed Jan. 24,
2017).

(5) The London Interbank Offered Rate is the daily rate at which babks lend to each other without security on
the London market. There are 150 published LIBOR rates, ranging in both periods of the loan and in
currency. These rates are published by the British Bankers' Association, based on a survey of its member
banks. See http://www.bbalibor.com/ (last accessed Jan. 20, 2017).
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(i) to achieve a particular level or percentage of local content or to give a
preference to products of services of domestic content, or source;

(i) to limit imports in relation to a particular volume of production, exports,
or foreign exchange earnings;

(iii) to export a particular level or percentage of products or services;

(iv) to limit sales in the party’s territory in relation to a particular volume or
value of production, exports, or foreign exchange earnings;

(v) to transfer technology to a national company in the party’s territory; or

(vi) to carry out a particular type, level or percentage of research and
development in the party’s territory.

Fair and Equitable Treatment

The BITs provide a fair and equitable treatment as required under
international law and hence no discrimination is allowed in respect of
nationality or origin for matters such as access to local courts and
administrative bodies, applicable taxes and administration of governmental
regulations. Also a minimum international standard of behaviour is required
for treatment of foreign investors even if no discrimination is directly
visible.®

Full Security and Protection

BITs require that host governments should provide full security and
protection to the investor, his property and person and to defend these rights of
the investor against any violations.®

Expropriation®

BITs contain provisions on expropriation, which is lawful and not
inconsistent with the BITs provided, (i) it is carried out for a public purpose;
(if) it is not discriminatory; (iii) it is carried out in accordance with due

(1) See Metaclad Corporation v. United Mexican States, Award of Aug. 30, 2000, para 99, ICSID
case No. ARB (AF) 197/1.

(2) See Asian Agricultural Products Ltd. v. Republic of Srilanka, Award of June 27, 1990, paras
85-86, 41 ICSID Rep. 246 (1997).

(3) Expropriation in the context of international investment law is the act of confiscation,
appropriation or freezing of the assets of a foreign investor by the host government in public
interest. There is always a risk of such expropriation in every foreign investment. To mitigate
this risk is the endeavour of every that exports capital and to reserve the right to is the
endeavour of every capital importing country. See, Achintya Nath Saxena, EXPROPRIATIONS
UNDER INTERNATIONAL INVESTMENT LAW: AN OVERVIEW, (Lap Lambert Academic
Publishing GmbH KG, 2013) 4-5.
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Normative Order of BI'Ts

In the post-World War Il period, many developing countries have come to
rely on private foreign capital, as well as technological and management skills,
from capital-exporting countries. Private foreign investment has thus
increasingly come to play an integral role in the development process, and
BITs have served to establish the rules according to which such investments
could be safeguarded.

While one major purpose of the BITs is to create an incentive for new
investments, it would be incorrect to assume that this is its only function.
Typically, BITs are concluded in the broader framework of economic
cooperation and most recent treaties explicitly state that their applicability is
not restricted to new investments made after entry into force of the treaty but
also extends to certain or all existing investments.()

Whether legal rules protecting foreign property in fact influence the
foreign investor in his decision-making has often been debated. Certainly, in
the absence of economic opportunities, legal rules have little significance.
Suffice it to say here that the legal framework and its positive or negative
effect on facilitating a particular venture and ensuring compensation in the
event of expropriation will no doubt play a role in the decision of any would-
be investor. In this context, the existence of a BIT is a significant element in
what makes up a particular country's investment climate. Indeed, the
negotiation and conclusion of a BIT by a capital-importing country may be
said to send an important signal to the international business community, to
the effect that that country not only welcomes foreign investment but will also
facilitate and protect certain foreign ventures.

BITs’ Objectives

The common elements in the BITs are to provide that neither party shall
mandate as condition for the establishment, acquisition, expansion or
operation of a covered investment satisfying any of the six performance
requirements as listed below:®?

(1) As for example, in negotiations over BITs, the US has maintained that the protection of existing
investments is of primary interest. The US has viewed this approach as a way to reaffirm US
understanding of traditional international law on foreign investment. See, Vandevelde, The Bilateral
Investment Treaty Programme of the United Nations, 21 Cornell Int'l L. J. (1988) 203-11

(2) Andreas F. Lowenfeld, INTERNATIONAL ECONOMIC LAw, (OUP, 2003) 474. As for example, the
standard American BITs provide that the prohibition on these performance requirements does not extend
to conditions for receipt (or continued receipt) of an advantage, such as a subsidy, tax deferral, land
grant, or similar benefit from the government. The North American Free Trade Agreement prohibits
substantially the same performance, but except for the requirement to export a given level or percentage
of goods and the requirement to transfer technology, the prohibition applies whether or not it is a
condition for an advantage.
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Introduction:

Ever since its origin, investment treaties have multiplied rapidly®,
creating a distinct corpus juris on the international investment related laws.
Like any international agreement, an investment treaty,( commonly puts
limitation on the sovereign right of a state to subject foreign investors to
comply fully with its domestic administrative legal system. All the main
clauses typically incorporated in an investment treaty function in multiple
ways to define and narrow the types of domestic administrative regulations to
which foreign investors- must subject themselves. Such policies are
formulated as a measure to ensure proper redressal of investors’ concerns, and
for ensuring the predictability and stability of the legal framework governing
their investments in the host state.

Foreign investors’ expectations of administrative stability and the host
state’s expectations of the sovereignty to control its domestic regulatory space
are brought. Into a balance by an investment treaty that essentially favours the
interests of foreign investors when compared to the general rules of
international law applicable in the absence of a treaty.”¥ In a fast-paced
globalizing economy, theinvestment treaties are commonly seen as a
fundamental tool to enhance the flow of investment between states. Or they
may also be viewed as institutionalized legal safeguardsfounded on the
sovereignty of each host state, but which also takes due notice of the legal-
jurisdictional diversities between countries, participating in these treaties.

From a systemic point of view, which sees foreign investment as a
methodicale lement to reduce poverty and thereby promote growth,
BlTsconstitute an pre-arranged set of rules that attempts to catch foreign
investment by lessening the space and scope for arbitrary functions of the host
state and thus serves the purpose of good governance, which, in turn, is a
required condition for achieving the economic goals in the host state.

*  Author currently works as an Associate Professor, World Islamic Science & Education University Faculty
of Sheikh Noah El-Qudha for Sharia and Law (Department of Comparative Law). He may be reached at
(1)The first recorded Bilateral Investment Treaty was signed between Germany and Pakistan in 1959. Ever
since then, many BITs have been concluded. Currently, there are more than 2500 BITs in existence. See,

UNCTAD, World Investment Report (2012) Vol. XVIlI, 26.

(2)Investment treaties, as generally understood, are instruments of international law by which states undertake
commitments to other states with respect to the treatment they will accord to investors and investments
from those other states and provide a mechanism for enforcement of those commitments. See, Jeswald W.
Salacuse, THE LAW OF INVESTMENT TREATIES (Oxford University Press, 2010) 1.

(3) Rudolf Dolzer, The Impact of International Investment Treaties on Domestic Administrative Law, 37 New
York University Journal of International Law and Politics (2005) 935.
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Abstrac

This paper analyses the possibility of balancing of relations between
foreign investment rules and the domestic regulations. It does so, by attempting
to examine the normative orders of Bilateral Investment Treaties (BITs) along
with their attending obligations and implications for the parties.
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