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Provisions of International Navigation Law in International Straits  

An Applied Study on the Strait of Hormuz 

 

Nawaf Musa Muslim Al Zaydiyin 
Mutah University-Jordan 

 

Abstract 
International attention has turned to the straits and their importance for the 

movement of trade and international communication, as a tool for economic 

control, especially in periods of wars and conflicts between countries in the 

world. The international legalization of the straits has been linked after the 

emergence of their importance and role in international communication and 

economic control. Therefore, international laws on the seas were introduced that 

aim to subject the international straits used in international navigation to special 

governing agreements known as the principle of freedom of passage, meaning 

that states allow foreign ships to pass free through the strait, regardless of the 

nature of the passage. 
Therefore, the United Nations introduced the Law of the Sea of 1982 to end 

the controversy over the traffic regime in international straits, which led to the 

emergence of criticism of it as a result of the countries bordering the straits as a 

result of fear for their safety and security, and despite the fact that many 

countries ratified the agreement, it remains questionable by the states that reject 

this law and have not ratified the convention, so the problem of the study lies in 

the explanation of the ambiguity and confusion surrounding this law. 

Keywords: International Law, Navigation, International Straits, Strait of 

Hormuz 
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The Use of Unmanned Aircraft Technology in the Light of the 

International Uumanitarian Law 

 

Dr. Salameh Saleh Abid-Elfattah Al-Rahayfeh 

 
Abstract 

The present time has witnessed an extensive use of unmanned 

aircraft technology as it became the weapon of choice for states to use 

in their armed conflicts. This is due to the unmanned aircraft ability in 

protecting the states, soldiers and its accuracy in achieving goals. 

Additionally, its ability to perform tasks which are impossible to be 

performed by regular soldiers. Furthermore, the material cost of 

unmanned aircraft puts it in favour over manned aircraft because there 

is relative cost involved.  

The use of unmanned aircraft has had multiple effects. In addition 

to the military effect of changing the balance of military power and 

canceling the traditional concept of combat soldiers, using unmanned 

aircrafts has also had effects on the rules and principles of the 

international humanitarian law which necessitates a review of the 

technology to ensure the extent of its legitimacy.  
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Legal Regulation for Final Dismissal of the Lawsuit 

 

Prof. Jafar Al-Maghrabi Al-Fanatseh 

 

Abstract 
 

The aim of this article is to study and explain the final dismissal of the 

lawsuit modification in Jordanian law. This modification was recently adopted 

by the Jordanian legislator in the Civil Procedure Law No. 31 of 2017. In this 

article, a deep explanation of what is meant by the final dismissal of the lawsuit 

is discussed. Moreover, the legal nature of the final dismissal of the lawsuit and 

its effects is clearly clarified. 

From this study, we have concluded that the intent of final dismissal of the 

lawsuit modification was to eliminate all its effects and consequences as it has 

not been filed, where this penalty applies to cases in direct effect, not in 

retroactive effect. We recommend the Jordanian legislator to clearly identify 

which cases apply to this modification and not leave it for a general provision 

which considers the case as if it did not take palce after two years of its 

occurance. 
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From International Humanitarian Intervention to the Responsibility to 

Protect and the Impact of National Sovereignty 
 

Dr. Ola Gazi Abbasi 

 

Abstract 

This research dealt with the concept of international humanitarian 

intervention and its legal nature, where the study showed that the state is 

responsible for protecting the human rights of its citizens within its territory, 

whether this violation is due to natural disasters or repressive humanitarian 

transgressions. And in the event that the state is unable to prevent these gross 

violations of human rights, the principle of international humanitarian 

intervention is activated in the interest of international responsibility to protect. 

The research presented the responsibility of protection as an alternative to 

international humanitarian intervention, and explored the efforts of the United 

Nations to devote the concept of the responsibility to protect and the pillars of 

this responsibility, as well as the impact of the responsibility of protection in the 

scope of national sovereignty through its practical practices, where the 

researcher reached at the end of the study a set of results and recommendations 

Keywords: International humanitarian intervention, responsibility to protect, 

national sovereignty.        

        



 

 

 

 

 
 

: 

 

 
 

: 

 

  

  

  



 

 

 

 

 

 

 

 

 

 

 

 

  

 

 



 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

                                                

 

 

 



 

 

 

 

 

                                                

 

 

 

 



 

 

 

 

   

 

 

 

                                                

 

 

 

(4) Wolf, Daniel (1988), Humanitarian Intervention, Michigan Journal of International Law,Vol 
.9.Issue 1,p15) 

 

http//www.Grenc.com/s.files/sadam/sadam-htcfc

 



 

 

. 

 

 

 

                                                

 

 

 

 



 

 

 

       

              

        

 

 

 

 

 

 

 

                                                

 



 

 

 

   : 

 

                                                

 

 

 



 

 

 

 

 

 

                                                

 

www.un.org/ar/documents/gharter/preamble.shtni.  : 20/7/2020 

 

 

 

http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE
http://www.un.org/ar/documents/gharter/preamble.shtni.%D8%AA%D8%A7%D8%B1%D9%8A%D8%AE


 

 

  

  

 

                                                

 

(2) Conor, Foley (2012), The Evolving Legitimacy OF Humanitarian Interventions, 

International Journal on human rights, issue 19, p:52. 

 

 



 

 

 

  

 

 

1-  

 

                                                

https://www.politics. dz.com 

 

 



 

 

 

- 

 

- 

 

- 

 

- 

 

                                                

 

 



 

 

2-  

 

 

 

                                                

 

 

 

 

 



 

 

 

 

 

 

 

                                                

 

 



 

 

 

ICISS 

 

. 

 

 

                                                

A

 

A

 



 

. 

 

 

 

. 

 

                                                

 

A

 

 



 

 

. 

 

 

. 

                                                

A

Roman, Sadurska (2018). Threats of force, American journal of international law, vol 82, number 2., 

p242. 

 

 



 

 

 

 

 

 

                                                

Global Center for Responsibility to protect. UN Security, Council. 

Resolution. Referencing. R2P. January7, 2016, accessed on 6-12-2016, at: http//: www: 

.globalr2p.org. /resources 

(2) Gareth Evans.The Responsibility to protect after Libya and Syria, Global Centre for the 

Responsibility to protect .20 July .2012, accessed on 6/12/2016, at: http://www. 

globalr2p.org. publications/146. : 22/6/2020. 

 

 



 

 

 

 

 

 

  

. 

 

- 

 

- 

                                                

 

 

 



 

 

  

 

 

. 

 

 

                                                

 

 

 



 

 

  

 

  

. 

  

 

  

 

 

                                                

 

 

 

 



 

 

 

 

 

  

 

                                                

 



 

 

 

 

 

- 

 

- 

.  

- 

 

 

                                                

 

 



 

. 

.  

 

 

                                                

 

(2)Andrew Garwood (2012), China and The Responsibility To Protect, Asia journal 

ofInternational law.p:54. 

 



 

 

 

 

 

 

 

 

                                                

(1) Lee Thomas, “International Law, International Relations Theory and Preemptive war: The 

Vitality of Sovereign Today”  Law and Contemporary Problems, vol. 67, Autumn, No. 

4,2004, p. 156. 

 

(3) R. Thakur and A. Schnabel, “Unbridled Humanitarianism: Between Justice, Power and 

authority”, in Kosovo and the challenge of Humanitarian Intervention, New York, 2000. 

P. 498. 

 



 

 

 

 

 

                                                

 

https://studies.aljazeera.net/ar/issues/2015/03/201531994222754529.html

 

(3) Adams Simon (2012) , Libya and the Responsibility to Protect,Globai Centre for the 

Respnsibility to Protect Occasional Paper Series No.3.October.p:19. 

 

https://studies.aljazeera.net/ar/issues/2015/03/201531994222754529.html
https://studies.aljazeera.net/ar/issues/2015/03/201531994222754529.html


 

 

 

 

 

                                                

 

(2) Gilgan McRae(2020),Copeting Norms of Protection : How UNHCR Advocates for te 

Responsibility to Resettle Syians,ECR2P Fresh perspectives Blog,p:12) 

https://ar.wikipedia.org/wikiK 



 

 

 

 

 

 

                                                

 

https://osesgy.unmissions.org  

http://law.asu.edu.jo/2016/images/qadiosama.pdf 

about:blank
about:blank
about:blank


 

 

 

 

 

 

- 

 

- 

 

- 

 

- 

 



 

 

-               

            

. 

- 

 

- 

 

- 

 

 

 

 

 



 

 

Reference: 

Andrew Garwood (2012(. China and The Responsibility to protect, Asia journal 

of International law. 

Lee Thomas (2004). “International Law, International Relations Theory and 

Preemptive war: The Vitality of Sovereign Today”, Law and 

Contemporary Problems, vol. 67, Autumn, No 4. 

R. Thakur and A. Schnabel (2000). “Unbridled Humanitarianism: Between 

Justice, Power and Authority”, in Kosovo and the challenge of 

Humanitarian Intervention, New York,. 

Roman, Sadurska (2018). Threats of force, American journal of International 

law, vol 82, number 2.  

Wolf, Daniel (1988). Humanitaria Interevention ,Michigan Journal of  

International Law,Vol .9 .Issue 1 .  

Adams Simon (2012). Libya and the Respnsibility to Protect, Globai Centre for 

the Respnsibility to Protect Occasional Paper Series No.3.October. 2012). 

Gilgan McRae (2020). Copeting Norms of Protection : How UNHCR Advocates 

for te Responsibility to Resettle Syians,ECR2P Fresh perspectives Blog. 

Conor, Foley (2012). THE EVOLVING LEGITIMACY OF HUMANITARIAN 

INTERVENTIONS, International Journal on human rights, issue 19. 

 الإنترنت ●

 

1) http//www.Grenc.com/s.files/sadam/sadan-htcfc. 

2)  http//: www: .globalr2p.org. /resources/335. 

3)  http://www. globalr2p.org. / publications/146. 

4) https://www.politics.dz.com. 

5) www.un.org/ar/documents/gharter/preamble.shtni. 

6) https://studies.aljazeera.net/ar/issues/2015/03/201531994222754529.htm.l 

7) https://ar.wikipedia.org/wiki   

8) https://osesgy.unmissions.org.   

9) http://law.asu.edu.jo/2016/images/qadiosama.pdf. 

 

https://www.politics.dz.com/
http://www.un.org/ar/documents/gharter/preamble.shtni
https://studies.aljazeera.net/ar/issues/2015/03/201531994222754529.htm.l
http://law.asu.edu.jo/2016/images/qadiosama.pdf


 

Translating references into English 

● Arabic language 

First: books 

Bakhoush, Houssam (2012). Mechanisms for the Application of International 

Humanitarian Law at the International Level, Algeria, Dar Al-Hoda for 

Printing, Publishing and Distribution. 

Al-Janabi, Muhammad Ghazi Nasser (2010). Humanitarian Intervention in the 

Light of Public International Law, Lebanon, Al-Halabi Human Rights 

Publications, Beirut). 

Hussein, Mostafa Salama (2007). Double Treatment in International Law, 

Egypt, The New University House, Alexandria. 

Al-Rashidi, Ahmad (2003). Human Rights, a comparative study between theory 

and practice, first edition, Al-Shorouk International Library, Cairo. 

Sameh, Abdul-Qawi Al-Sayed Abdel-Qawi (2015). Pictures of negative 

international interventions and their repercussions on the international 

scene, first edition, Center for Arab Studies for Publishing and 

Distribution, without mentioning the country. 

Sinjari, Silwan Rashid (2011). Humanitarian Intervention in Public International 

Law, First Edition, Qandil Publishing House. 

Al-Sinjari, Silwan Rashid (2016). Human Rights Under the United Nations from 

Humanitarian Intervention to the Responsibility to Protect, New 

University House, Alexandria. 

Al-Shaalan, Sulafa Tariq (2012). Human Rights between Compliance and 

Coercion in the United Nations, 3rd Edition, Egypt, University Press, 

Alexandria. 

Safrani, Imran Abdel Salam (2008). The Security Council and the Right to 

Intervene to Impose Respect for Human Rights - A Comparative Study, 

Libya, National Library, Tripoli. 

Al-Safrawi, Imran Abdel Salam (2008). The Security Council and the Right to 

Intervene to Impose Respect for Human Rights - A Comparative Study, 

Libya, National Library, Tripoli. 

Al-Adly, Muhammad Saleh (2003). International Legitimacy in the Light of the 

New World Order, Egypt, University Thought House, Alexandria. 

Abd al-Rahman, Zaidan Musaad, (2000). Principles of International Relations, 

Wael House for Printing and Publishing, Amman. 



 

 

Abdul Rahman, Muhammad Yaqoub (2004). Humanitarian Intervention in 

International Relations, First Edition, Abu Dhabi, Emirates Center for 

Studies and Research. 

Ali, Ahmed C. (2011). Studies in Humanitarian Intervention, Between 

International Humanitarian Law and Practice, Algeria, Academic House. 

Issa, Muhammad Mesbah (2006). Human Rights in the Contemporary World, 

Lebanon, Kakos House, Beirut. 

Leitim, Fatiha (2011). Towards the reform of the United Nations Organization 

for the Maintenance of International Peace and Security, 2nd Edition, 

Beirut: Center for Arab Unity Studies. 

Muhammad Reda Yunus, Uday (2010). The Destructive Intervention of 

International Law, A Comparative Study, Without Edition, The Modern 

Foundation for Books. 

Al-Muhammad, Imad al-Din Atallah (2007). Humanitarian Intervention in the 

Light of the Principles and Provisions of Public International Law, Egypt, 

Arab Renaissance House, Cairo. 

Al-Marsa, Muhammad Khalil (2009). The Use of Force in Contemporary 

International Law, First Edition, Amman, Wael Publishing and 

Distribution House, Jordan. 

Morsi, Muhammad Khalil (2009). The Use of Force in Contemporary 

International Law, First Edition, Wael Publishing House, Amman. 

Matar, Essam Abdel-Fattah (2008). International Humanitarian Law, Egypt, The 

New University House, Alexandria. 

Moftah, Omar Darbash (2007). The role of the Security Council in the peaceful 

settlement of disputes and the maintenance of international peace and 

security, The Higher Center for Studies and Research of the Green Book, 

National Library, First Floor, Benghazi. 

Al-Minhali, Saad Omar (2001). Military Intervention for Humanitarian 

Considerations, Unprinted, Egypt, Dar Al-Ittihad, Cairo. 

Hindawi, Hossam Ahmed Mohamed (2017). International Law and Protection of 

Minority Rights, Egypt, New University House, Alexandria. 

Second: International charters, agreements and decisions 

1)The United Nations Charter. 

2) United Nations General Assembly resolutions and Security Council 

resolutions. 

 



 

Third: Academic Theses (Masters - PhD). 

Ben Hamed, Rehana, Dougha, Nusseibeh, (2014-2015). International 

Humanitarian Intervention for the Post-Cold War Period, Case Study of 

East Timor, Memorandum for obtaining a Master's Degree in Diplomacy 

and International Relations, University of Batna. 

Pouras, Abdelkader (2005). The Theory of Limited Sovereignty in the Concept 

of the Right or Duty of Humanitarian Intervention, Thesis for a Master's 

Degree in International Criminal Law, Faculty of Law, University of 

Blida. 

Poras, Ahmed (2014-2015). Intervention in Public International Law, Thesis 

submitted for a PhD in Science, University of the Brothers Mentouri 

Constantine, Faculty of Law. 

Boukaraata, Ali (2014). International Intervention in the Framework of the 

Responsibility to Protect, Master's Degree, Faculty of Law, University of 

M'hamed Bougara, Boumerdes. 

Al-Jawzi, Ezz El-Din (2008). The Principle of Humanitarian Intervention 

between the Specializations of Sovereignty and Human Rights, Thesis for 

a Master's Degree in Law, Faculty of Law, State Transformation Branch, 

University of Mouloud Mammeri, Tizi Ouzou, Algeria. 

Hussein, Khaled (2013). Protection of Minorities with Application to Protection 

of Minorities in Kosovo and Iraq, PhD dissertation (unpublished), Egypt, 

Faculty of Law, Cairo University. 

Diop, Adnan Hala (2016). The role of the United Nations in the Libyan crisis, a 

legal scientific research for a master's degree in international law, 

Damascus. 

Rjdal, Ahmed (2016). Protecting Human Rights from International 

Humanitarian Intervention to Responsibility to Protect, Memorandum for 

Masters Degree, in International Law and International Relations, Algeria, 

Boumerdes University. 

Soleimani, Siham (2005). The Impact of the Right of Humanitarian Intervention 

on National Sovereignty, Master's degree thesis in Law, Faculty of Law, 

International Law and International Relations Branch, University of 

Algiers. 

Chibani, Abdullah (2010). The Role of International Organizations in 

Humanitarian Intervention After the Fall of the Berlin Wall, Thesis for a 

Master's Degree in Law, Faculty of Law, University of Algiers. 

 



 

 

Abdel-Hadi, Youssef (2011). The Principle of Non-Interference in the Internal 

Affairs of Countries According to the United Nations Charter, Master's 

Degree in Law, Faculty of Law, Branch of International Law and 

International Relations, Ben Youssef University, Tizi Ouzou, Algeria. 

Al-Arabi, Wahiba (2013-2014). The Principle of International Intervention in 

the Framework of International Responsibility, Thesis submitted for a 

PhD in International Law, University of Oran, Faculty of Law and 

Political Sciences. 

Karzan, Mustafa (2008). Legal Limits to the Legitimacy of International 

Humanitarian Intervention, Master's degree thesis, University of Ouargla. 

Moussaoui, Amal (2012). International Intervention for Humanitarian Causes in 

Contemporary International Law, Ph.D. thesis, specializing in 

International Law and International Relations, Faculty of Law and 

Political Science, El Hadj Lakhdar University, Algeria. 

Hiltali, Ahmed (2009). Humanitarian Intervention between the Protection of 

Human Rights and the Principle of Sovereignty in the Post-Cold War 

World, Master's Degree in International Organizations Law and 

International Relations Law, Faculty of Law and Political Science, 

University of Mentouri, Constantinople. 

Yunus, Muhammad Mustafa (2014). The General Theory of Non-Intervention in 

State Affairs - An Applied Jurisprudence Study in Light of the Principles 

of Contemporary International Law, PhD dissertation, unpublished, 

Faculty of Law, Cairo University. 

Yunus, Muhammad Mustafa (2014). The General Theory of Non-Intervention in 

State Affairs - An Applied Jurisprudence Study in Light of the Principles 

of Contemporary International Law, PhD dissertation, unpublished, 

Faculty of Law, Cairo University. 

Fourth: Published scientific journals 

Busahiah, Al-Taher (2016). The North American Alliance's Intervention in 

Kosovo, Issue 25, of a series of international studies, Emirates Center for 

Strategic Studies and Research, Abu Dhabi. 

Hassani, Khaled (2012). The Principle of Sovereignty between Humanitarian 

Intervention and the Responsibility to Protect, the first issue of the fifth 

volume of the Academic Journal of Legal Research, Faculty of Law and 

Political Science, Abd al-Rahman Meera University, Algeria. 



 

Abbas, Yemen Suleiman, (2013). The Sovereignty of States, why are they 

penetrated in the name of humanitarian law!? The Syrian Revolution 

Newspaper, Issue March 13, 2013, Al-Wehda Foundation for Press, 

Printing and Publishing. 

Abdel Ghaffar, Abdel Moez (2014). The Concept of Humanitarian Intervention 

in International Law - An Applied Study, published in the Journal of 

International Studies, Egypt, Assiut University, No. 24. 

Al-Absi, Talal Yassin (2012). Sovereignty between its traditional and 

contemporary concept, a study on the extent of the internationalization of 

sovereignty in the modern era, a research published at Damascus 

University of Legal Sciences, Volume 28, Issue 3. 

Othman Hamzah, Adel (2012). The United Nations and the Position on 

Humanitarian Intervention Operations, A Legal and Political Study, The 

Political and International Review, Baghdad, Al-Mustansiriya University, 

Issue 20. 

Alwan, Muhammad (2016). The Responsibility to Protect - Reviving 

Humanitarian Intervention, Issue 23 / Siyassat Arabiya Journal. 

 Cosker, Hans (2015). The Concept of Humanitarian Intervention in the Context 

of Modern Power Politics, a paper published in Issue 21 in the Journal of 

Political Studies, House of Wisdom. 

Mudafir, Faiza (2019). Responsibility, an Alternative to the Right to Walk, No. 

33, Annals of the University of Algiers, Part Three. 

Al-Musa, Muhammad Leil (2013). Integration of Human Rights in International 

Law and Contemporary Misfortune, a research published in The World of 

Thought, Volume 22, Amman, Issue 6. 

 



 



 



 

      

 

 

                                                

  

  



          

 

 

The Issues of E-commerce Contract Place Formation: “An Analytical 

Study in Jordanian Legislation” 
 

Dr. Ibrahim Moh'd. Obeidat 
Dr. Naieem A. Mohammad Alotoum 

 

Abstract 

E-Contracts are one of the main pillars of e-commerce. This type of 

contracts has created many issues, the most important of which are the rules of 

its place formation. The importance of the contract formation place determines 

the applicable law and the respective court in case of conflict. Therefore, the 

study focuses on determining the place of offer and acceptance which are based 

on the rules of sending and receiving data messages. It dealt with these issues 

through two chapters: the first examines the place of sending and receiving the 

information message which expresses the parties' will; the second one examines 

the location of the E-contract formation. In order to achieve the goals and 

objectives of the study, an analytical approach and comparison approach were 

used. The study has reached several results, most notably, the difference in place 

rules in general provisions and electronic legislation provisions according to the 

electronic convening method. 

Keywords: E- Contracts, E- Contract formation place, Information message, 

Model Contract, Negotiated Contract, live contract  
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Constitutional Complications Related to Applying Treaties in Jordan 

 
Dr. Aymn Adeap Halasah 

 

Abstract 

This study analyzed several practices by the legislative executive and 

judicial authorities in Jordan related to applyingtreaties that might infringe the 

provisions of the constitution in four chapters. 

Chapter one discussed the legitimacy of ratifying treaties by provisional 

laws and the second chapter explained the ambiguity of the criteria stipulated in 

constitution that govern the ratification of treaties by the Parliament. In the third 

chapter, it was explained how Judicial precedents that give supremacy to treaties 

over national legislation can undermine the Principle of Separation of Powers. 

The final chapter examined if treaties can be annulled by the constitutional 

court. 

Several conclusions were made, most notably that article 33/2 of the 

constitution needs to be amended to avoid ambiguity and misinterpretation. 

Also, article 59 should be amended to expand the mandate of the constitutional 

court to have authority of examining the constitutionality of treaties ratifiedby 

the legislative or executive authorities 

Keywords: Jordan, Applying Treaties, Constitutional Court, Law of Treaties, 

article 33 of the Jordanian Constitution.  
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 ملخص

تمثلت إشكالية الدراسة في بيان إمكانية  اء، حيثركزت هذه الدراسة على البحث في مدة تقديم الشيك للوف
وفاء البنك المسحوب عليه الشيك بالمبلغ الثابت فيه بعد انقضاء مدة تقديمه للوفاء، والأثر المترتب على هذا 

من خلال بيان الآثار  لمدة تقديم الشيك للوفاء، وذلكالأحكام القانونية الناظمة  الوفاء، لذلك تناولت الدراسة
لزمني، كما تناولت انونية المترتبة على الوفاء بالشيك خلال المدة وتلك المترتبة على الوفاء خارج إطارها القا

مصوغات تحديد مدة تقديم الشيك للوفاء رغم إجازة المشرع للمصرف المسحوب عليه الوفاء بالشيك بعد 
  انتهائها.

يد الأحكام القانونية الناظمة للآثار المترتبة تحد هذه المدة كان بهدف إقرارتوصلت الدراسة إلى أن  وقد 
رغم إمكانية الوفاء بقيمته  ،والمغايرة تماماً للآثار المترتبة على تقديمه بعد انتهائها ،على تقديم الشيك خلالها

  بالحالتين.

تحليل  ستعانة بالمنهج التحليلي والمقارن لأجلالاستجابة لإشكاليات الدراسة فقد استوجب ذلك الاولتحقيق  
ستعانة بالآراء الفقهية، ولهذا فقد تم الاالنصوص الناظمة لأحكام الشيك في التشريعين الأردني والإماراتي مع 

محورين رئيسين: تناول الأول أحكام المدة المحددة للوفاء بقيمة الشيك من حيث بيان نطاقها تقسيم الدراسة إلى 
اني فكان مضمونه البحث في آثار انتهاء مدة تقديم الشيك للوفاء في والآثار المترتبة على الوفاء خلالها؛ أما الث

  العلاقة بين حامل الشيك والساحب ثم العلاقة بين الحامل والمسحوب عليه.

الشيك، مقابل الوفاء، مدة الوفاء، المعارضة في الوفاء، قانون المعاملات التجارية الإماراتي،  :الدالةالكلمات 
  ي.قانون التجارة الأردن

                                                  
 الأردناليرموك، جامعة القانونة كلي ،. 

  حقوق النشر محفوظة لجامعة مؤتة، الكرك، الأردن.
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The Period of Submitting Check for Fulfillment (A Comparative Study) 

 

Dr. Ibrahim Mohammed Obeidat 

Dr. Jaber Ghazi tnaw 

 

Abstract 

This study concentrated on searching in the period of submitting the check 
for fulfillment, And also it dealt with the legal implications of the payment of 
the check during the period and those resulting from the payment outside the 
time frame. 

To reach the desired objectives of the study a comparative and analytical 
approach was used to analyze the rules governing the provisions of the check in 
Jordanian and Emirati legislation, with the help of jurisprudential opinions. 
Therefore, the study was divided into two main axes: the first one, dealt with the 
provisions of the period; while the second, was to examine the effects of the 
expiration of the period. The study concluded that the adoption of this period 
was to determine the legal provisions governing the effects of the submission of 
the check during it, which completely different from the effects of the 
submission after the expiration. 

Keywords: Check, versus fulfillment, Fulfillment period, Opposition the 
fulfillment, UAE Commercial Transactions Law, Jordanian Trade 
Law. 
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  :المقدمة

تتسم المعاملات التجارية بالسرعة والائتمان بسبب طبيعتها التي تعتمد على تسهيل تداول السلع 
والخدمات، وفي سبيل تحقيق هذه السمات فقد أوجدت القواعد الصرفية آليات تساهم في رفع مستوى 

جوة من جهة هذه الأعمال بما يؤدي إلى تطويرها من جهة؛ وبما يحقق لأطرافها مصالحهم المر
ليات التي نظمت أحكامها اتفاقيات جنيف بشأن الآأخرى، وتعتبر الأوراق التجارية أحد أهم هذه 

الأوراق التجارية حيث هدفت إلى إيجاد قواعد قانونية تحقق هذه الغايات على المستوى الدولي من 
مد على تلك القواعد لأنه يعد خلال توحيد هذه القواعد، ويعتبر الشيك من أهم الأوراق التجارية التي تعت

أداة للوفاء تقوم مقام النقد، حيث يكون صالحاً للوفاء بالالتزامات بين التجار وغير التجار، لهذا فقد 
اعتمدت أحكامه على قواعد محكمة تدعم الصفة الضرورية في التعاملات التجارية إلا وهي السرعة 

صارف لتعزيز الثقة بالتعامل فيه لأنه لا يعد من أدوات في إنجازها، ولتحقيق ذلك فقد ارتبط الشيك بالم
  الائتمان كغيره من الأوراق التجارية. 

ومن أهم السمات التي تدعم قواعد السرعة في الشيك اعتباره قابلاً للوفاء بقيمته من قبل 
باقي المسحوب عليه بمجرد إصداره من الساحب، ويعود ذلك إلى أنه أداة وفاء دون ائتمان خلافاً ل

الأوراق التجارية، وبالتالي لا أهمية لتاريخ استحقاقه، ولكن المشرع لم يترك هذه القواعد على إطلاقها 
بل قيد تقديم الشيك للوفاء بمدة محددة، حيث يجب على حامله تقديمه للوفاء خلالها حتى يستفيد من 

  القواعد الصرفية الضامنة لأحكامه. 

ن الأحكام القانونية الناظمة لمدة الوفاء بقيمة الشيك، من حيث مدى تكمن أهمية هذه الدراسة في بيا
اختلافها فيما إذا تم تقديم الشيك للوفاء خلال المدة القانونية وتلك الناظمة لها عند تقديمه بعد انتهائها، 

تنظم  كما أن أهميتها تتمثل في بيان الروابط القانونية لأطراف الشيك من حيث العلاقات المتعددة التي
  علاقة حامله بالساحب وعلاقته بالمسحوب عليه المصرف فيما يتعلق بمدة الوفاء.

وباستعراض النصوص التشريعية الناظمة لمدة الوفاء بالشيك نجد أنها تختلف في تحديد وقتها،  
لهذا فقد ركزت هذه الدراسة على بيان أحكام المدة في التشريع الأردني والتشريع الإماراتي لأجل 

يك. ووجه الاختلاف يتمثل بما تنص ـلمقارنة بهدف الوصول إلى القواعد الناظمة لمدة الوفاء بالشا
"الشيك المسحوب في  :بأن ١٩٦٦لسنة  ١٢رقم  من قانون التجارة الأردني ٢٤٦/١يه المادة ـعل

تنص عليه المادة المملكة الأردنية والواجب الوفاء فيها يجب تقديمه للوفاء في خلال ثلاثين يوماً"، وبما 
"الشيك المسحوب في  :بأن ١٩٩٣لسنة  ١٨رقم  من قانون المعاملات التجارية الإماراتي ٦١٨/١

الدولة أو خارجها والمستحق الوفاء فيها يجب تقديمه للوفاء خلال ستة أشهر". يفهم من هذين النصين 
م يقدم للوفاء خلالها فانه يترتب على وجوب تقديم الشيك للوفاء خلال المدة المحددة فيهما، وبالتالي إذا ل
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ذلك عدم إمكانية تقديم الشيك للوفاء. ولكن بنظرة فاحصة للتشريعين نجد أنهما يجيزان للمسحوب عليه 
، مما يعني أن الوفاء بقيمة )١((المصرف) الوفاء بقيمة الشيك ولو بعد انتهاء الميعاد المحدد لتقديمه

  تقديم. الشيك جائز ولو بعد انتهاء مدة ال

من هنا تظهر إشكالية الدراسة المتمثلة بمدى الفائدة المرجوة من النص على مدة التقديم ما دام أنه 
هي المبررات التشريعية من  يجوز الوفاء بقيمته بعد انتهائها؟، ويتفرع عن ذلك عدة تساؤلات أهمها ما

لآثار الصرفية المترتبة على تقديم النص على هذه المدة؟، وكذلك هل بالإمكان تصور وجود تباين في ا
  انتهائها؟الشيك للوفاء خلال المدة وتقديمه بعد 

ولتحقيق الإجابة المثلى للتساؤلات المطروحة فقد سلكنا فيها المنهج التحليلي لنصوص التشريعات 
ة، المقارنة والآراء الفقهية التي تناولت الموضوع لبيان الفائدة المرجوة من النص على هذه المد

ولغرض الوصول بهذه الدراسة لأهدافها المرجوة فقد تناولنا فيها جميع الجوانب التي تثيرها الإشكالية 
في محورين رئيسين؛ تناول الأول أحكام المدة المحددة للوفاء بقيمة الشيك، أما الثاني فكان مضمونه 

  البحث في آثار انتهاء مدة تقديم الشيك للوفاء.

  مدة الوفاء بالشيكأحكام : المبحث الأول

تعتبر مدة تقديم الشيك للوفاء محدداً رئيساً للقواعد والأحكام القانونية الناظمة للشيك من حيث بدء 
سريانها وانتهائها، وكذلك ارتباطها بمكان سحب الشيك ومكان الوفاء به، كما ترتب هذه المدة آثاراً 

ن بالشيك. لهذا سيتم البحث في نطاق مدة الوفاء قانونية هامة تتعلق بحامل الشيك في علاقته بالملتزمي
  (المطلب الأول)؛ ثم الحديث عن آثار الوفاء خلال تلك المدة (المطلب الثاني).

  المطلب الأول: نطاق مدة الوفاء بالشيك

يتناول هذا المطلب الأسس والقواعد القانونية التي تقوم عليها مدة تقديم الشيك للوفاء من حيث بدء 
  وانتهائها، ومن ثم بيان ارتباطها بمكان سحب الشيك والوفاء به.سريانها 

  

                                                  
)، العدد ٤٧٢، والمنشور في الجريدة الرسمية في الصفحة (١٩٦٦لسنة  ١٢من قانون التجارة الأردني رقم  ٢٤٩/١المادة  )١(

ن يوفي بقيمة الشيك ولو بعد انتهاء الميعاد "للمسحوب عليه أ أنه: على هذه المادة تنصو ،٣٠/٣/١٩٦٦)، تاريخ ١٩١٠(
"يجوز  :نهأعلى  ١٩٩٣لسنة  ١٨من قانون المعاملات التجارية الإماراتي رقم  ٦٢٠/١المحدد لتقديمه"؛ كما تنص المادة 

  . "للمسحوب عليه أن يوفي قيمة الشيك ولو بعد انقضاء ميعاد تقديمه
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  الفرع الأول: بدء سريان مدة تقديم الشيك للوفاء

حدد المشرع الإماراتي مدة تقديم الشيك للوفاء بستة أشهر سواء كان الشيك مسحوباً في دولة 
ن هذه المدة من التاريخ المبين الإمارات أو خارجها ما دام مستحق الوفاء فيها، وقد نص على بدء سريا

. ومن جانبه؛ حدد المشرع الأردني مدة تقديم الشيك للوفاء بمكان )١(على أنه تاريخ إصدار الشيك
سحبه، حيث تختلف هذه المدة فيما إذا كان مسحوباً في الأردن أو خارجها شريطة أن يكون واجب 

سريان هذه المدة من التاريخ المبين على أنه  اشترط كذلك بدء - في جميع الحالات–الوفاء فيها، ولكنه 
، والحقيقة أن تحديد المدة في التشريع الأردني تعود في أساسها لقواعد قانون )٢(تاريخ إصدار الشيك

الصرف المتعلقة بالشيك، حيث كانت تراعي إطالة المدة وفقاً للنطاق الجغرافي ومدى بعده أو قربه من 
لتحديد لا ضرورة له في الوقت الحاضر نظراً لسهولة وسرعة وسائل أن هذا ا ناالأردن، وباعتقاد

الاتصال، لذلك تدارك المشرع الإماراتي هذه الحالة ونص على موعد موحد بصرف النظر عن مكان 
  سحب الشيك.

وبالنظر للنصوص التشريعية السابقة نجد أن المشرع حدد بدء سريان المدة من تاريخ إصدار 
، )٣(على القواعد العامة في المدد التي تبدأ في اليوم التالي من تحديدها تثناءالشيك، ويعد هذا اس

، فالمقصود بالإصدار هو وضع الشيك في )٤(والحقيقة أن تاريخ الإصدار يختلف عن تاريخ الإنشاء
التداول، وفي هذه المرحلة لا يستطيع الساحب التراجع عن التزامه الذي يرتبه الشيك لأن إرادته 

خر (المستفيد)، وبالتالي يكون هذا التاريخ هو التاريخ الفعلي الذي يحدد نت بإرادة الطرف الآاقتر
الالتزامات ويرتب الآثار، أما الإنشاء فهو المرحلة التي يحرر فيها الساحب الشيك ولكنه لم يقم بتسليمه 

                                                  
"الشيك المسحوب في الدولة أو خارجها والمستحق  ، والتي تنص على أن:الإماراتيمن قانون المعاملات التجارية  ٦١٨المادة  )١(

  ".من تاريخ إصداره الوفاء فيها يجب تقديمه للوفاء خلال ستة أشهر
الشيك المسحوب في المملكة الأردنية والواجب الوفاء فيها يجب  -١من قانون التجارة الأردني والتي تنص على: " ٢٤٦المادة  )٢(

فإن كان مسحوباً في خارج المملكة الأردنية وواجب الوفاء في داخلها وجب تقديمه في  -٢مه للوفاء خلال ثلاثين يوماً تقدي
البحر الأبيض المتوسط وفي خلال  شاطئخلال ستين يوماً إذا كانت جهة إصداره واقعة في أوروبا أو في بلد آخر واقع على 

ويبدأ الميعاد السالف الذكر من اليوم المبين في الشيك أنه  .في غير البلاد المتقدمة تسعين يوماً إذا كانت جهة إصداره واقعة
والتي تنص على أحكام مماثلة.  ١٩٣١من قانون جنيف الموحد لأحكام الشيك لسنة  ٢٩تاريخ إصداره." وأنظر كذلك المادة 

 ٢٩للدول إطالة مدة المواعيد الموجودة في نص المادة من الملحق الثاني بهذا القانون سمحت  ١٤مع الإشارة إلى أن المادة 
  من القانون الموحد.

  .٢٢٨كريم، النظام القانوني للشيك، ص  )٣(
  ؛ وأنظر:١٧٨طه، الأوراق التجارية والإفلاس، ص ، موقع قسطاس؛ ١٤٢٢/٢٠٢٠تمييز حقوق،  )٤(

Grranier, Cannu, R. Routier, Droit commercial, p. 148.; Cabrillac, Le chèque et le virement, Litec, 
p. 21.  
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ب التراجع عن التزامه للمستفيد؛ أي أنه لم يضعه في مرحلة التداول، وفي هذه الحالة يستطيع الساح
في أية لحظة قبل إصداره ولا يترتب عليه أية التزامات، ويتأكد ذلك في حالة تقديم الشيك للوفاء قبل 
اليوم المبين على أنه تاريخ إصداره، فإنه يكون واجب الوفاء في يوم تقديمه وليس في اليوم المحدد فيه 

  .)١(على أنه تاريخ إصدار

ن يقدم الشيك للوفاء خلال المدة التي حددها المشرع، والحقيقة أن النص وعلى هذا الأساس يجب أ
، والوجوب يفيد كقاعدة عامة ايقاع )٢(جاء صريحاً من حيث وجوب تقديم الشيك للوفاء خلال المدة

الإلتزام على عاتق حامل الشيك بتقديمه خلال هذه المدة، ولكنه إن تقاعس عن ذلك فانه يحرم من 
، فمقتضى الوجوب هنا ينصرف )٣(ونية التي تمكّنه من استيفاء حقه وفقاً لقواعد الصرفالمكنات القان

  إلى تحقيق الالتزامات الصرفية دون الالتزامات التي ترتبها القواعد العامة كما سنرى لاحقاً.

مدة الواردة على مدة تقديم الشيك للوفاء، حيث تمتد هذه ال لاستثناءاتولا بد هنا من الإشارة إلى ا
ستثنائية لافي ظروف استثنائية خاصة حددها المشرع بالقوة القاهرة، وبالتالي إذا تحققت هذه الحالة ا

ننا نكون أمام امتداد لمدة تقديم الشيك، حيث تمتد المدة حال تحق شروط القوة القاهرة، وتتمثل هذه فإ
  تي:الآالشروط ب

قصود به حالة خاصة تجعل من تقديم الشيك للوفاء أولاً: وجود القوة القاهرة أو الحادث القهري، والم
ضمن المدة المحددة مستحيلاً، بحيث لا يستطيع الحامل جرائها القيام بإجراءات التقديم القانونية، 
كحدوث ظروف طبيعية قاهرة أو كوارث كالزلازل والحروب وخلافها مما يمنع الحامل من قديم 

ه الظروف بشخص الحامل كمرضه مثلاً، أي أنها يجب الشيك للوفاء، ولكن يشترط إلا ترتبط هذ
  .)٤(أن تكون خارجة عن إرادته وإمكانياته الجسمية والعقلية

                                                  
من قانون التجارة الأردني، سابق؛ وأنظر كذلك: كريم، مقابل الوفاء (الرصيد) في الشيك من الناحيتين المدنية  ٢٤٥/٢المادة ) ١(

  .٦٠والجزائية، ص
  .٣٤١المصري، أحكام الشيك مدنياً وجنائياً، ص ) ٢(
  ؛ وأنظر:٢٥٤لشيك، ص عيد، الأسناد التجارية، ا) ٣(

Houtcieff, Droit commercial, p. 799. 
من قانون  ٤٨من قانون التجارة الأردني؛ أنظر كذلك المادة  ٢٦٦/٦من قانون المعاملات الإماراتي؛ المادة  ٦٣٥/٥المادة ) ٤(

  جنيف الموحد لأحكام الشيك، سابقة.
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ثانياً: يجب على حامل الشيك إشعار الشخص الذي ظهر له الشيك بالقوة القاهرة التي تمنعه من تقديمه 
شيك بهذه القوة المانعة إلى للوفاء، وعلى من أرسل له الإشعار (المظهر) إشعار الذي ظهر له ال

  .)١(أن يصل الإشعار إلى الساحب، وعلى الحامل إثبات الإشعار في الشيك مؤرخاً وموقعاً

ثالثاً: بمجرد زوال القوة القاهرة؛ على الحامل تقديم الشيك للوفاء، وإذا لم يوف المسحوب عليه فعلى 
في على الملتزمين، ولكن إذا الحامل عمل احتجاج أو ما يقوم مقامه لغايات الرجوع الصر

استمرت هذه القوة أكثر من خمسة عشر يوماً محسوبة من تاريخ إشعار الحامل لمظهره بوقوع 
القوة القاهرة، فيجوز للحامل في هذه الحالة الرجوع على الملتزمين بالشيك رجوعاً صرفياً دون 

  .  )٢(نقضاء مدة التقديمالحاجة لتحرير احتجاج أو ما يقوم مقامه ولو وقع التاريخ قبل ا

  الفرع الثاني: ارتباط مدة الوفاء بمكان تقديم الشيك للوفاء

تسري مدة تقديم الشيك للوفاء من تاريخ إصداره، ولا عبرة لمكان الإصدار، فقد يكون داخل 
، بمعنى حتى تسري المدة )٣(الدولة أو خارجها ولكن أهمية المدة تكمن في مكان الوفاء بقيمة الشيك

جب أن يكون الشيك واجب الوفاء داخل دولة الإمارات العربية المتحدة، وهو كذلك في التشريع ي
  الأردني حيث تسري المدة إذا كان الشيك واجب الوفاء في الأردن.

ولا خلاف بالنسبة لمكان الإصدار في التشريع الإماراتي، فهو لم يحدد الأقاليم الجغرافية التي 
ل المشرع الأردني، ولكن تبرز هنا إشكالية اختلاف التقويم في بلد الإصدار يسحب فيها الشيك كما فع

عنه في بلد الوفاء، لذلك عالج المشرع الإماراتي هذه المسألة حينما أرجع تاريخ إصداره إلى اليوم 
،  والمستغرب أن المشرع الإماراتي ذكر بالنص تاريخ الإنشاء وليس )٤(المقابل في تقويم بلد الوفاء

                                                  
العكيلي، من قانون التجارة الأردني، سابقة. أنظر كذلك  ٣و ٢٦٦/٢دة من قانون المعاملات الإماراتي؛ الما ٦٣٥/٢المادة ) ١(

    .٢٤٨ص انقضاء الإلتزام الثابت في الشيك، 
  من قانون التجارة الأردني، سابقة. ٥و٢٦٦/٤من قانون المعاملات الإماراتي؛ المادة  ٤و٦٣٥/٣المادة ) ٢(
  .١٦٦طه، مرجع سابق، ص ) ٣(
املات التجارية الإماراتي تنص على "إذا سحب الشيك بين بلدين مختلفي التقويم ارجع تاريخ إنشائه من قانون المع ٦١٩المادة ) ٤(

من قانون جنيف الموحد لأحكام الشيك حيث تنص على أنه "إذا  ٣٠إلى اليوم المقابل في تقويم بلد الوفاء." وأنظر كذلك المادة 
  ه إلى اليوم المقابل في تقويم باد الوفاء".سحب شيك بين بلدين مختلفي التقويم ارجع تاريخ إصدار
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، وهذا هو الأصل لأن مدة التقديم تبدأ من تاريخ - )١(كما فعل المشرع الأردني–ريخ الإصدار تا
  .)٢(الإصدار وليس الإنشاء وهذا ما نص عليه المشرع الإماراتي ذاته

وتوافقاً مع هذه القواعد لو أصدر شيك في المملكة العربية السعودية التي تعتمد التقويم الهجري، 
تحق الوفاء في دولة الإمارات العربية المتحدة التي تعتمد التقويم الميلادي، هنا يعاد وكان هذا الشيك مس

تاريخ إصدار هذا الشيك إلى اليوم المقابل له في دولة الإمارات وتحسب على أساسه مدة تقديم الشيك 
  .)٣(للوفاء

ء مقابل الوفاء، وتقديم الشيك للوفاء لا يقتصر فقط على تقديمه للمسحوب عليه المصرف لاستيفا
، وغرفة المقاصة هي المكان )٤(يعد بمثابة تقديمه للوفاء ولكن تقديمه لغرفة المقاصة المعترف بها قانوناً

الذي أعد لغرض إجراء المقاصة بين الشيكات المسحوبة على البنوك، وتدار هذه الغرفة من قبل جهة 
ة لإجراء المقاصة من خلال استخراج القيود ، حيث تتبع إجراءات تقنية حديث)٥(رسمية كالبنك المركزي

فالبنك المسحوب عليه يتوجب عليه الرد  ستيفاء المتبادل خلال فترات محددة،على حسابات البنوك والا
على جميع الشيكات الواردة إليه عن طريق المقاصة الإلكترونية سواء بالموافقة على صرفها أو 

  ك لغرفة المقاصة خلال الفترة المحددة.وبالتالي يجب أن يقدم الشي ،)٦(برفض ذلك

وفي معرض تقييم المدة ذاتها في التشريعين الإماراتي والأردني، فقد جزأ المشرع الأردني هذه 
ولكنه نص على حد أعلى لهذه المدة بحيث لا تتجاوز تسعين - كما أسلفنا–المدة وفقاً للنطاق الجغرافي 

. فيما )٨(يه الوفاء بقيمة الشيك ولو بعد انتهاء هذه المدة، وفي ذات الوقت أجاز للمسحوب عل)٧(يوماً
ذهب المشرع الإماراتي إلى إطالة المدة إلى ستة أشهر دون أن يلجأ إلى تحديد نطاق جغرافي لمكان 

                                                  
من قانون التجارة الأردني تنص على "إذا سحب شيك بين بلدين مختلفي التقويم ارجع تاريخ إنشائه إلى اليوم  ٢٤٧المادة  )١(

  المقابل في تقويم بلد الوفاء.".
الشيك مستحق الوفاء في اليوم المبين فيه كتاريخ من قانون المعاملات التجارية الإماراتي تنص على "يكون  ٦١٧/١المادة ) ٢(

من القانون السابق على "ويبدأ الميعاد المذكور في الفقرة السابقة من التاريخ المبين في  ٦١٨/٢"؛ وتنص المادة لإصداره
  .".إصدارهالشيك أنه تاريخ 

 .٣٤٧المصري، أحكام الشيك، مرجع سابق، ص  )٣(

 ٣١وأنظر كذلك نص المادة  من قانون التجارة الأردني؛ ٢٤٨عاملات التجارية الإماراتي؛ المادة من قانون الم ٦١٨/٣المادة ) ٤(
  من قانون جنيف الموحد لأحكام الشيك، سابقة.

 .٢٥٣العكيلي، الوسيط في شرح القانون التجاري، ص ) ٥(

 .٤٣٤، ص ٢٠٠٩التوزيع، عمان، القضاة، شرح القانون التجاري الأردني، الأوراق التجارية، دار وائل للنشر و) ٦(

  من قانون التجارة الأردني، سابق. ٢٤٦المادة ) ٧(
 من قانون التجارة الأردني. ٢٤٩؛ وأنظر كذلك نص المادة ٢٥٣العكيلي، مرجع سابق، ص ) ٨(
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، وفي ذات الوقت أجاز للمسحوب عليه الوفاء بقيمة الشيك ولو بعد انقضاء هذه المدة، )١(سحب الشيك
رع الإماراتي وفق في عدم تحديد النطاق الجغرافي للأسباب التي تم ذكرها وفي ذلك نرى أن المش

سالفاً؛ ولكنه لم يوفق في إطالة المدة لستة أشهر لأننا أمام قواعد صرفية تتطلب السرعة في الوفاء 
بالالتزامات، وأن إطالة هذه المدة من شأنه إبقاء الالتزامات الناشئة عن الشيك تحت نطاق التحقق 

مدد طويلة قد تعيق سهولة تداول الشيك، وهذا يؤدي بالتالي إلى عزوف التجار عن التعامل ضمن 
عدم جواز الوفاء بقيمة الشيك بعد  الأجدى بالشيك، وإن كان ولا بد إطالة هذه المدة؛ إلا أنه كان من

حكام يقارب كثيراً انتهاء المدة لأجل استقرار المعاملات التجارية من ناحية، وأن التوجه لإقرار هذه الأ
بين الشيك والسفتجة، وهذا من شأنه انصراف المتعاملين بالأوراق التجارية نحو السفتجة لأن قواعدها 
تعطي نوعاً من الحرية في مدد الوفاء التي تصل إلى سنة أو أكثر في بعض الحالات ولا تتضمن 

  عقوبات جزائية كما هو حال الشيك من ناحية أخرى.

  آثار الوفاء بالشيك خلال مدة تقديمه للوفاء المطلب الثاني:

كان لا بد من التطرق للآثار القانونية التي يرتبها تقديم الشيك للوفاء أو لغرفة المقاصة خلال المدة 
جلاء التباين في تلك الآثار عنها إالقانونية، وذلك لأجل الوقوف على أهمية تقديمه خلال هذه المدة و

اء خارجها. لذلك سيتم الحديث في هذا المطلب عن هذه الآثار من جانبين: الأول فيما إذا قدم الشيك للوف
  يتناول الآثار المتعلقة بالساحب والملتزمين بالشيك. يعالج الآثار المتعلقة بحامل الشيك؛ والثاني

  الفرع الأول: آثار تقديم الشيك للوفاء خلال المدة بالنسبة لحامله

نه يترتب على ذلك براءة إء قيمته من المسحوب عليه فأوفى الأخير؛ فإذا تقدم حامل الشيك لاستيفا
، ولكن إذا لم يوفي المسحوب )٢(حتياطيين، وبالتالي ينقضي الشيكلاذمة ساحبه ومظهريه وضامنيه ا

عليه للحامل ففي هذه الحالة نكون أمام قواعد صرفية تمكّن الأخير من الرجوع على الملتزمين بالشيك 
مته، ولكن الحالة التي بصدد معالجتها تفترض تقديم الشيك للوفاء خلال مدة التقديم القانونية، لاستيفاء قي

  لذا سنتطرق لوضعين مختلفين؛ الأول حالة الوفاء، والثاني حالة عدم الوفاء.

تالي أولاً: تقديم الشيك للوفاء ضمن المدة القانونية واستيفاء قيمته، هنا يكون الحامل قد استوفى حقه وبال
تبرأ ذمم الملتزمين بالشيك، لذلك لا حاجة للإطالة هنا لأن الوفاء ينهي العلاقات الصرفية ويؤدي 

                                                  
  من قانون المعاملات التجارية الإماراتي. ٦١٨/١المادة ) ١(
من قانون التجارة الأردني،  ٢٥٣والمادة  ٢٥١/٤املات التجارية الإماراتي؛ المادة من قانون المع ٦١٨والمادة  ٦١٧/١المادة ) ٢(

؛ عيد، الأسناد التجارية، ٣٧٠، صوالإفلاسنظر أيضا: رضوان، قانون المعاملات التجارية، الأوراق التجارية اسابقة؛ 
  .٢٧٩مرجع سابق، ص 
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هو تقديم الشيك ضمن المدة القانونية  هنا لانقضاء الحقوق الناشئة عن الشيك. ولكن ما يهم
  وامتناع المسحوب عليه عن الوفاء.

نية وامتناع المسحوب عليه عن الوفاء، من خلال النصوص ثانياً: تقديم الشيك للوفاء خلال المدة القانو
، وبالتالي )١(طلاع عليه؛ أي بمجرد إصدارهالقانونية يتضح أن الشيك يكون مستحق الوفاء لدى الا

يستطيع الحامل تقديمه للوفاء بمجرد استلامه، وهذا يقتضي بطبيعة الحال وجود مقابل الوفاء منذ 
ترض، أي أن إصدار الشيك يعد قرينة على وجود مقابل الوفاء ؛ فهو أمر مف)٢(لحظة الإصدار

، لذلك لا يجوز للساحب )٣(ويقع عبء إثبات وجود مقابل الوفاء على الساحب في حالة الإنكار
، وهذا الاشتراط بإعفاء نفسه من ضمان الوفاء بقيمة الشيك، وكل شرط يضعه يعتبر كأن لم يكن

إن الشيك أداة وفاء لصالح المستفيد وليست يز التي أقرت "ما استقرت عليه مبادئ محمكة التمي
  .)٤("بدفع قيمته اًأداة ائتمان، فإنه واجب الوفاء مجرد الاطلاع عليه ويكون الساحب ملزم

وهذا يقتضي عدم جواز المعارضة على الوفاء من قبل الساحب كقاعدة عامة، ولكن المشرع أجاز 
في حالتين حددهما المشرع حصراً وهما: ضياع  شيك استثناءله؛ أي للساحب أن يعارض على وفاء ال

، لذلك إذا عارض الساحب على الوفاء فلا يجوز قبول هذه المعارضة إلا في )٥(حاملهإعسار الشيك أو 
، وعلى هذا الأساس لا تتعلق معارضة الساحب بالنظام العام، فإذا أراد الحامل السابق ذكرهماالحالتين 

عليه طلب ذلك من المحكمة، وهذا ما يفسر ملكية الحامل لمقابل الوفاء من لحظة  رفع المعارضة وجب
  إصدار الشيك.

                                                  
راتي على "يكون الشيك مستحق الوفاء في اليوم المبين فيه كتاريخ من قانون المعاملات التجارية الإما ٦١٧/١تنص المادة ) ١(

من قانون التجارة الأردني على "يكون الشيك واجب الوفاء لدى الإطلاع عليه وكل بيان  ٢٤٥/١لإصداره"؛ كذلك تنص المادة 
نه: "يكون الشيك مستحق أمن قانون جنيف الموحد لأحكام الشيك على  ٢٨مخالف لذلك يعتبر كأن لم يكن". وتنص المادة 

  . ٥٠الوفاء بمجرد الإطلاع وكل بيان مخالف لذلك يعتبر كأن لم يكن"؛ أنظر كذلك، موسى، الأوراق التجارية، ص
 .٨٦ر أيضا عيد، الأسناد التجارية، مرجع سابق، ص ظنأ؛ ٣٣٠الطراونه وملحم، الأوراق التجارية والعمليات المصرفية، ص) ٢(

  وأنظر: 
Houtcieff, Droit commercial, p. 793. 

  من قانون التجارة الأردني، سابقة. ٢٣١من قانون المعاملات التجارية الإماراتي؛ والمادة  ٥٩٩المادة ) ٣(
 ، موقع قسطاس.١٩٤٤/٢٠٢٠تمييز حقوق، ) ٤(

من قانون  ٣٢؛ المادة من قانون التجارة الأردني ٢٤٩/٢من قانون المعاملات التجارية الإماراتي؛ والمادة  ٦٢٠/٢المادة )٥(
  ، موقع قسطاس.٧٧٧٦/٢٠١٩؛ تمييز حقوق جنيف الموحد لأحكام الشيك، سابقة
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، فله في هذه الحالة أن يطلب )١(وكذلك لا يجوز لحامل الشيك الامتناع عن قبول الوفاء الجزئي
ياً فعليه تقديم من المسحوب عليه أداء القدر الموجود لديه كمقابل وفاء، فإذا استوفى الحامل وفاءاً جزئ

مخالصة للمسحوب عليه بالقيمة التي تم استيفائها، وهنا يحتفظ الحامل بالشيك ليتسنى له الرجوع على 
الملتزمين بالشيك بما تبقى من قيمته فقط، لأن الوفاء الجزئي يبرأ ذممهم بما تم الوفاء به، فإذا استوفى 

  .)٢(أن يوقع عليه بما يفيد المخالصةالحامل قيمة الشيك فعليه تسليمه للمسحوب عليه بعد 

ذ يجب عليه القيام إويعد تقديم الشيك للوفاء خلال المدة القانونية التزاماً يقع على عاتق الحامل، 
بذلك لأجل استيفاء قيمته، ولأجل إبراء ذمم الملتزمين به لأن الدين هنا مطلوب لا محمول، فلا يتصور 

لغ على الحامل للوفاء، وفي سبيل ذلك يجب على المسحوب أن يقدم المسحوب عليه على عرض المب
عليه التحقق من أن الشيك القابل للتداول قد وصل إليه عن طريق سلسلة غير منقطعة من التظهيرات، 

  .)٣(ولكنه غير ملتزم بالتثبت من صحة التوقيعات فهو ليس واجب عليه

  نسبة للملتزمين فيهالفرع الثاني: آثار تقديم الشيك للوفاء خلال المدة بال

نه يجب على الأخير الوفاء بقيمته، ولكن لا إعند عرض الحامل الشيك على المسحوب عليه ف
، ولكنه يستطيع الوفاء على )٤(يجبر المسحوب عليه على الوفاء إذا لم يقدم الساحب مقابل الوفاء

ساب لديه يستطيع من المكشوف إذا كانت علاقة الساحب بالمصرف تغلفها الثقة التجارية كوجود ح
خلاله المسحوب عليه استيفاء قيمة الشيك التي أوفى بها، وفي هذه الحالة يجب على المسحوب عليه 
التحقق من انتظام سلسلة التظهيرات إذا كان الشيك قابلاً للتداول، ولكنه ليس ملزماً بالتحقق من صحة 

ن الشيك اسمياً فيجب على المسحوب عليه ، أما إذا كا)٥(التواقيع التي وضعها المظهرون على الشيك
التحقق من هوية مقدمه، وكذلك عليه التحقق من بيانات الشيك ولذلك للوقوف على مدى صحتها وأنه 

توقيع الساحب من خلال مضاهاته مع التوقيع المخزن لديه،  خاصةلم يجر عليها تزوير أو تحريف، 

                                                  
؛ وأنظر عكس ذلك رضوان، قانون ٣٤٢؛ المصري، أحكام الشيك، مرجع سابق، ص ٢٩٥القيلوبي، الأوراق التجارية، ص  )١(

  وأنظر كذلك: ن جنيف الموحد لأحكام الشيك.من قانو ٣٤؛ وأنظر نص المادة ٣٢١المعاملات التجارية، مرجع سابق، ص
Houtcieff, Droit commercial, p. 800. Grranier,. Cannu, R. Routier, Droit commercial, op., cit., p. 
260. 

نون من قا ٣٤من قانون التجارة الأردني؛ والمادة  ٢٥١/٢من قانون المعاملات التجارية الإماراتي؛ والمادة  ٦١٧/٣المادة  )٢(
  سابقة. جنيف الموحد،

من قانون  ٣٥من قانون التجارة الأردني، والمادة  ٢٥٣/٢من قانون المعاملات التجارية الإماراتي؛ والمادة  ٦١٢المادة  )٣(
  .٨٦١سابقة؛ أنظر كذلك: شفيق، القانون التجاري المصري، ص  جنيف الموحد لأحكام الشيك،

  ٨٧٠شفيق، المرجع سابق، ص  )٤(
  من قانون التجارة الأردني، أنظر: ٢٥٣/٢دة الما) ٥(

T. Grranier, P. Le Cannu, R. Routier, Droit commercial, op. cit, p. 162 et 193. 
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. فإذا )١(متضمنة على كافة الشروط القانونية للشيك كما أن عليه التحقق من أن الورقة المقدمة إليه
نه يتحمل وحده مسؤولية الضرر الناجم إأوفى المسحوب عليه قيمة الشيك إذا كان مزوراً أو محرفاً، ف

عن الوفاء في مواجهة من تضرر من الوفاء؛ شريطة إلا ينسب لساحب الشيك أي خطأ أدى إلى هذا 
عدم حفاظ الساحب على دفتر الشيكات المسلم إليه من قبل المسحوب ، ويعتبر )٢(التزوير أو التحريف

، )٣(عليه من قبيل الخطأ الذي يخلي مسؤولية المسحوب عليه عن الضرر المترتب على الوفاء بالشيك
وقد نص المشرع على هذه الحالة على سبيل التحديد لا الحصر لأنها كثيرة الحدوث على أرض 

  .)٤(الواقع

قول بأن الشيك واجب الوفاء لدى الإطلاع عليه من قبل المسحوب عليه، بمعنى أن ومن الأهمية ال
إصدار الشيك يعني تحقق وجود مقابل الوفاء، وبالتالي فان المبلغ الثابت في الشيك تنتقل ملكيته لحامل 

ية فيما يتعلق ، فإذا لم يكن المقابل موجوداً من تلك اللحظة؛ فهذا يعني تحقق جميع الآثار القانون)٥(الشيك
بالساحب، وعلى هذا الأساس يحق للمسحوب عليه الامتناع عن الوفاء لأنه لا يعتبر ملتزماً صرفياً ولم 

  .)٦(يوجد الساحب لديه نقوداً تحققت في ذمته نتيجة اتفاق معه، سواء كان هذا الاتفاق صريحاً أو ضمنياً

تى يتلافى الآثار القانونية لعدم وجود وفي بعض الأحوال يلجأ الساحب إلى تأخير تاريخ الشيك ح
مقابل الوفاء، كأن يدون تاريخ الشيك في وقت لاحق مستقبلي يكون فيه قادراً على توفير مقابل الوفاء، 
فمثل هذا الوضع لا يغير من قيمة الشيك كأداة وفاء، فيبقى صحيحاً حتى لو قدم الشيك للوفاء قبل 

واجب الوفاء في يوم تقديمه، وفي هذه الحالة على المسحوب عليه  فيكون ،)٧(تاريخ إصداره المبين فيه
، وعلى الرغم من أن المشرع الأردني أوجب الوفاء بالشيك )٨(ن كان لديه مقابل وفائهإالوفاء بقيمته 

                                                  
  .٨٥عوض، عمليات البنوك من الوجهة القانونية، ص) ١(
  .٢٩٨عيد، الأسناد التجارية، مرجع سابق، ص  )٢(
  .٣٧٣المصري، أحكام الشيك، مرجع سابق، ص ) ٣(
  من قانون التجارة الأردني، سابقة. ٢٧٠من قانون المعاملات التجارية الإماراتي؛ المادة  ٦٣٦المادة  )٤(
رضوان، قانون ، ٢٥٢، ص ٢٠٠٩ياملكي، الأوراق التجارية والعمليات المصرفية، دار الثقافة للنشر والتوزيع، عمان،  )٥(

  وأنظر: .٣٥٤المعاملات التجارية، مرجع سابق، 
Cabrillac, Le chèque …, op. cit., p. 98. Houtcieff, Droit commercial, op., cit., p. 793. 

أنظر كذلك كريم،  من قانون التجارة الأردني، سابقة. ٢٣١/١من قانون المعاملات التجارية الإماراتي؛ المادة  ٥٩٩/١المادة ) ٦(
، ٨٦١٥/٢٠١٩، ٣٥٥٥/٢٠١٩تمييز حقوق،  لك:. أنظر كذ١٠٠مقابل الوفاء (الرصيد) ...، مرجع سابق، ص 

 .Grranier, Cannu, , Droit commercial, op., cit., p. 228، موقع قسطاس؛ كذلك: ١٧٠١/٢٠٢٠

  .٢٢٩كريم، النظام القانوني للشيك، مرجع سابق، ص  )٧(
من قانون جنيف  ٢٨ة الأردني، المادة من قانون التجار ٢٤٥/٢من قانون المعاملات التجارية الإماراتي؛ المادة  ٦٣٦المادة  )٨(

  .٣٣٩وملحم، الأوراق التجارية، مرجع سابق، ص  هالموحد لأحكام الشيك، سابقة؛ أنظر الطراون
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المؤرخ بتاريخ لاحق في يوم تقديمه للمسحوب عليه حتى لو كان تاريخ إصداره لاحق على يوم 
وفي المقابل نجد المشرع الإماراتي )١(م فعل إثبات تاريخ غير صحيح على الشيكالتقديم؛ إلا أنه جر ،

نهج نهجاً مختلفاً عما سار عليه المشرع الأردني، حيث نص على عدم جواز تقديم الشيك للوفاء قبل 
ل التي نجمت عن أحوا الإشكالات، ويكون هنا قد حسم كثيراً من )٢(التاريخ المبين فيه كتاريخ لإصداره

  وجوب الوفاء بقيمة الشيك قبل تاريخ إصداره.

وإذا رفض المسحوب عليه الوفاء بقيمة الشيك بعد التثبت من صحته وكان لديه مقابل وفائه، فإنه 
، وهنا يكون مطالباً بالوفاء )٣(يكون مسؤولاً تجاه الساحب عما يصيبه من ضرر بسبب عدم الوفاء

ي لحق بالساحب، وهو كذلك مطالب بالتعويض عما لحق بقيمته بالإضافة للتعويض عن الضرر الذ
ن يمتنع المسحوب عليه عن أ، ويشترط لتحقيق ذلك )٤(الأخير من أذى باعتباره المالي وسمعته التجارية

الوفاء بسوء نية، وسوء النية هنا ليس مفترضاً بل على الساحب إثباته وله في سبيل ذلك اللجوء إلى 
يجوز للمسحوب عليه التذرع بعدم كفاية الرصيد، أو أن مقابل الوفاء الموجود كافة وسائل الإثبات. ولا 

لديه أقل من قيمة الشيك المقدم للوفاء وهو في الحقيقة يفي بقيمة الشيك أو يزيد عن ذلك، لذلك أوجب 
 المشرع على المسحوب عليه الوفاء بقيمة الشيك إن كان لديه مقابل وفائه، وقد يلجأ المصرف إلى مثل

  هذه الأحوال لاستبقاء المبالغ المالية في خزائنه لأجل استثمارها، وهنا يتوافر سوء النية بعدم الوفاء.

  آثار انتهاء مدة الوفاء بالشيك: المبحث الثاني

، وللوهلة )٥(أجاز المشرع للمسحوب عليه المصرف الوفاء بقيمة الشيك ولو بعد انتهاء مدة الوفاء
هذه المدة لا تعدو إلا أن تكون نصوصاً شكلية أو نقلت عرضاً عن القواعد الأولى يتبادر للذهن أن 

هاماً حول فائدة النص على المدة ما دام أن المشرع  سؤالاالتشريعية السابقة، والحقيقة أن ذلك يثير 
أجاز للمصرف الوفاء بقيمة الشيك ولو بعد انتهاء المدة. لكن الوضع يختلف تماماً عن هذه الصورة، 

المدة لا ترتبط تحديداً بالوفاء فقط؛ ولكنها ترتب آثاراً قانونية هامة تتعلق بقواعد الصرف في  لأن

                                                  
  من قانون التجارة الأردني، سابق. ٢٧٥/١المادة  )١(
  من قانون المعاملات التجارية الإماراتي، سابق. ٦١٧/٢المادة  )٢(
  .٨٦لرصيد) ...، مرجع سابق، ص كريم، مقابل الوفاء (ا) ٣(
  من قانون التجارة الأردني، سابق. أنظر: ٢٧٩المادة  )٤(

Houtcieff, Droit commercial, op., cit., p. 802. 
من قانون المعاملات التجارية الإماراتي على "يجوز للمسحوب عليه أن يوفي قيمة الشيك ولو بعد  ٦٢٠/١تنص المادة  )٥(

من قانون التجارة الأردني على "للمسحوب عليه أن يوفي قيمة الشيك ولو بعد  ٢٤٩/١مه"؛ كما تنص المادة انقضاء ميعاد تقدي
  الميعاد المحدد لتقديمه". أنظر: 

. Houtcieff, op., cit., p. 799. 
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ا الشيك. لذلك سنتناول هذه الآثار من خلال أطراف العلاقة، حيث نبدأ بالعلاقة ينشئوهالعلاقات التي 
المصرف (المطلب بين الحامل والساحب (المطلب الأول)؛ ثم العلاقة بين الحامل والمسحوب عليه 

  الثاني).

  المطلب الأول: آثار انتهاء مدة الوفاء في العلاقة بين حامل الشيك والساحب

تتحدد العلاقة بين حامل الشيك وساحبه بمقابل الوفاء، فالقواعد المنظّمة لهذه العلاقة تتراوح بين 
قتان تتوقفان على مدى القواعد الصرفية من جهة؛ وبين القواعد العامة من جهة أخرى، وهاتان العلا

  تقديم الساحب لمقابل الوفاء.

  الفرع الأول: حالة تقديم الساحب لمقابل الوفاء

، فتقديم مقابل الوفاء يعد )١(أوجب المشرع على ساحب الشيك تقديم مقابل وفائه عند إصداره
ل الوفاء مفترض التزاماً قانونياً يقع على عاتق الساحب أو الأمر بالسحب، وهذا يعني أن وجود مقاب

منذ لحظة إصدار الشيك ضماناً لحسن التعامل فيه، وبالتالي إذا أنكر المسحوب عليه وجود مقابل الوفاء 
  .)٢(لديه؛ فعلى الساحب إثبات وجوده وقت إصدار الشيك حتى وقت عرضه للصرف

المسحوب "الدين النقدي الذي يكون للساحب قبل  :والمقصود بمقابل الوفاء كما يرى البعض أنه
"مديونية المسحوب عليه  :، وبنفس السياق عرفه البعض بأنه)٣(عليه بموجب عقد خاضع للقواعد العامة"

للساحب بمبلغ من النقود مساوِ لمبلغ الشيك مستحق الطلب عند السحب وقابل للتصرف فيه بموجب 
قل، يجوز للساحب التصرف "مبلغ من المال مساوِ لقيمة الشيك على الأ :، فيما عرفه آخر بأنه)٤(شيك"

فيه وقت إصدار الشيك بتلك الوسيلة بناء على اتفاق صريح أو ضمني بين ساحب الشيك والمسحوب 
  .)٥(عليه"

من خلال التعريفات السابقة؛ نجد أن مقابل الوفاء هو مبلغ نقدي يكون في ذمة المسحوب عليه 
و بجزء منه بناء على اتفاق ضمني أو يستطيع الساحب (مودعه) التصرف فيه بمجرد إيداعه بجلّه أ

. لهذا لا يعد مقابل الوفاء في الشيك ديناً للساحب قبل )٦(صريح بينه وبين المسحوب عليه المصرف

                                                  
  من قانون التجارة الأردني، سابقة. ٢٣١من قانون المعاملات الإماراتي؛ المادة  ٥٩٩المادة  )١(
 .٨٦و ٦٥سابق، ص م، مقابل الوفاء...مرجع كري )٢(

  . وأنظر:١٢٦الفقي، القانون التجاري...، ص )٣(
 Cabrillac, Le chèque …, op., cit., p. 98. Houtcieff, Droit commercial, op., cit., p. 791. 

 .٤١٥ص مرجع سابق، بدر، الأوراق التجارية،. ٣٧٥القضاة، مرجع سابق، ص ) ٤(

  .٣١٢الأوراق التجارية، ص العمران،) ٥(
  من قانون جنيف الموحد لأحكام الشيك. ٣أنظر المادة  )٦(
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المسحوب عليه بقدر ما هو إيداع لمبلغ من النقود لدى الأخير، فيستطيع الساحب استعادته في أي وقت 
يه التمنّع عن إعادته عند طلبه بموجب الشيك، كما أنه يشاء، وعلى هذا الأساس لا يجوز للمسحوب عل

يشترط أن يكون مبلغاً من النقود واجب الأداء لدى الإطلاع على الشيك، وكل بيان يخالف ذلك يعد 
  كأن لم يكن.

، فالشيك يعد صحيحاً بمجرد توقيع )١(ولهذا لا يعتبر مقابل الوفاء شرطاً من شروط صحة الشيك
افر الشرائط والبيانات التي تطلبها القانون، وهذا يعني نشوء التزام الساحب بدفع الساحب عليه بعد تو

وهي حالة الحامل  –قيمة الشيك للحامل، فإذا قدم الأخير الشيك للصرف بعد انتهاء مدة الوفاء 
  فإننا نكون أمام حالتين: – )٢(المهمل

ن المشرع أجاز للمسحوب عليه الوفاء بقيمة أولاً: حالة وجود مقابل الوفاء، وهنا لا إشكالية في ذلك لأ
الشيك حتى بعد انتهاء مدة التقديم، ولكن الإشكالية تثور فيما إذا قام الساحب بسحب مقابل الوفاء 

  عند انتهاء مدة الوفاء، أو من ناحية أخرى امتنع المسحوب عليه عن الوفاء.

حتى انتهاء مدة التقديم، وبالتالي يعتبر الشيك  إنشاءالأصل أن الساحب قدم مقابل الوفاء منذ لحظة 
موفياً بالتزامه الصرفي في مواجهة الحامل، فإذا أثبت الساحب وجود مقابل الوفاء هل يستطيع حامل 

  الشيك الرجوع عليه بمبلغ الشيك رجوعاً صرفياً؟.

تزام قانوني عالج المشرع هذه الحالة حينما اعتبر حامل الشيك هنا حاملاً مهملاً لأنه يقع عليه ال
، وبالتالي يفقد حقه بالرجوع الصرفي على )٣(بتقديم الشك للوفاء خلال المدة القانونية ولكنه لم يقم بذلك

، بمعنى أنه لا يستفيد من المكنات القانونية التي تضمنها )٤(الساحب وعلى أي من الملتزمين بالشيك
قانون الصرف ومن أهمها التضامن الصرفي وكذلك قاعدة تطهير الدفوع والتشدد في المهل 

  .)٥(وغيرها

ويترتب على ذلك عدم ضمان الوفاء بالشيك من قبل الساحب، وتفسير ذلك أن الساحب طالما قدم 
ولو  انقضاء المدة القانونية للوفاء، فلا يعتبر ضامناً صرفياً للوفاء بقيمته مقابل الوفاء وأثبت ذلك حتى

، ولكن بالرجوع ) من قانون التجارة٢٣١/٤قدم الاحتجاج بعد المواعيد المحددة كما أقرت بذلك المادة (

                                                  
  .٢٤٥العكيلي، الوسيط، مرجع سابق، ص . ٢٥٣ياملكي، الأوراق التجارية، مرجع سابق، ص  )١(
 .١١الشماع، سقوط حق حامل الورقة التجارية المهمل، ص) ٢(

 .٢٦٣ياملكي، مرجع سابق، ص ) ٣(

 ٤٠نظر كذلك المادة وامن قانون التجارة الأردني؛  ٢٣١/٤من قانون المعاملات الإماراتي؛ المادة  ٦٣٤والمادة  ٥٩٩المادة ) ٤(
  سابقة. من قانون جنيف الموحد،

 .٢٥١ص  العكيلي، انقضاء الإلتزام الثابت في الشيك، مرجع سابق،) ٥(
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من قانون المعاملات التجارية الإماراتي، نجد أن المشرع جاء بنص منفرد لم  ٦٣٤لنص المادة 
وهو  –رق إليه المشرع الأردني، وهذا النص أعطى لحامل الشيك الحق بالرجوع على الساحب يتط

إذا لم يقدم الأخير مقابل الوفاء الذي يشترط وجوده لدى المسحوب عليه حتى انقضاء  - رجوع صرفي
ة ، ولكن هذا الرجوع ينقضي في حال تقديم الساحب لمقابل الوفاء حتى انقضاء مدة الست)١(الميعاد

شهور، ولكنه أضاف في ذيل المادة نصاً يتعلق بزوال مقابل الوفاء بفعل غير منسوب للساحب، وكأني 
بالمشرع يرى بأن زوال مقابل الوفاء بعد انتهاء مدة التقديم بفعل منسوب للساحب يبقيه ضمن دائرة 

يؤدي لزواله بعد الرجوع الصرفي، أي إذا قام الساحب بسحب المقابل أو قام بأي تصرف من شأنه أن 
انتهاء مدة التقديم، يستطيع حامل الشيك الرجوع عليه صرفياً، ولكن إذا كان سبب زوال المقابل يعود 

  .)٢(لفعل غير منسوب للساحب فيفقد الحامل حق الرجوع

وبهذا نرى أن المشرع الإماراتي أقر حقاً لحامل الشيك فرط هو في الحفاظ عليه، حيث كان من 
احب من دائرة الضمان ـخرج السأمن الرجوع الصرفي كما فعل المشرع الأردني الذي الأولى منعه 

، وهذا ما يفهم من مفهوم المخالفة لنص )٣(اء خلال مدة التقديمـيك للوفـرفي إذا لم يقدم الشـالص
ا من القانون الإماراتي ذاته. وهنا نقول بأن حامل الشيك يفقد حقه بالرجوع الصرفي إذ ٥٩٩/٣المادة 

ولكن هذا  وليس فقط بتاريخ اصداره، أثبت الساحب تقديم مقابل الوفاء حتى نهاية المدة القانونية للوفاء
لا يعني عدم أحقيته للمطالبة بحقوقه حيث يستطيع الرجوع وفقاً لأحكام القواعد العامة، وهنا تتجسد 

  .أهمية وقيمة مدة تقديم الشيك للوفاء

  لمدة في العلاقة بين الحامل والمسحوب عليهالمطلب الثاني: آثار انتهاء ا

، )٥(؛ بمعنى يكون مستحق الوفاء بمجرد إصداره)٤(يكون الشيك واجب الوفاء لدى الإطلاع عليه
 ىمعينة لعرض الشيك على المصرف المسحوب عليه خلالها. ولكن إذا انته ميعادولكن المشرع حدد 

ستيفاء قيمة الشيك، فما هي الأحكام القانونية التي تنظم ولم يتقدم الحامل للمسحوب عليه لا يعادالم اهذ
العلاقة بين الحامل والمسحوب عليه؟. نتناول هذه الإشكالية من جانبين: الأول نبين فيه إمكانية وفاء 

                                                  
 .٣٠٤يم، النظام القانوني للشيك، مرجع سابق، ص ، كر٣٧٥رضوان، قانون المعاملات التجارية، مرجع سابق، ص  )١(

"يحتفظ الحامل بحقه في الرجوع على الساحب ولو لم يقدم  من قانون المعاملات التجارية الإماراتي على: ٦٣٤تنص المادة ) ٢(
الساحب قدم مقابل الشيك إلى المسحوب عليه أو لم يقم بعمل الإحتجاج أو ما يقوم مقامه في الميعاد القانوني، إلا إذا كان 

الوفاء وبقى هذا المقابل موجودا عند المسحوب عليه حتى انقضاء ميعاد تقديم الشيك ثم زال المقابل بفعل غير منسوب إلى 
  .الساحب"

  من قانون التجارة الأردني، سابق. ٢٣١/٤المادة ) ٣(
  من قانون التجارة الأردني. ٢٤٥/١المادة  )٤(
  عاملات الإماراتي.من قانون الم ٦١٧المادة  )٥(



  م.٢٠٢١ )٢) العدد (١٣المجلد (، المجلة الأردنية في القانون والعلوم السياسية  

٢١٥  

المسحوب عليه بقيمة الشيك؛ الثاني إمكانية معارضة الساحب على الوفاء بقيمة الشيك بعد انتهاء مدة 
  التقديم.

  الأول: وفاء المسحوب عليه بقيمة الشيك بعد انتهاء مدة التقديم الفرع

القاعدة العامة أن على المسحوب عليه الوفاء بقيمة الشيك بمجرد الإطلاع عليه، ولكن هذا الإلتزام 
لا يبقى إلى الأبد لأنه يتنافى مع قواعد السرعة التي تقتضيها التعاملات التجارية، لذلك ارتأى المشرع 

مدة التقديم لننتقل من مرحلة إلزام المسحوب عليه بالوفاء إلى مرحلة أخرى تختلف من حيث تحديد 
  أحكامها تحديداً في العلاقة بين حامل الشيك والمسحوب عليه المصرف.

 ٢٤٩/١وبالنظر إلى القواعد المنظمة لهذه الأوضاع؛ نجد أن المشرع الأردني نص في المادة 
يوفي قيمة الشيك ولو بعد الميعاد المحدد لتقديمه"، الحقيقة أن القراءة "للمسحوب عليه أن  أنه: على

الأولية لهذا النص تشير إلى جوازية الوفاء بقيمة الشيك من قبل المسحوب عليه، فله الوفاء بقيمة 
 ٢٤٥/١الشيك؛ وله رفض الوفاء إذا انتهت المدة، ولكن عند التعمق بقراءة هذه المادة وربطها بالمادة 

فة الإشارة، نجد أن المشرع الأردني لم يعط الخيار للمسحوب عليه، والسبب في ذلك أن المشرع سال
بعد الميعاد  ألزم المسحوب عليه بالوفاء خلال مدة التقديم، واستأنف ذلك تصريحاً في ذيل المادة "ولو

حالة إلزام للمسحوب في  ناما دم ما سبقهاالمحدد لتقديمه"، وهذا يشير إلى إلحاق هذه العبارة بحكم 
عليه بالوفاء قبل انتهاء المدة، لهذا جاء النص مشوشاً ومشوباً بعيب التركيب للجملة، وعلى الرغم من 
أن التعامل الواقعي يستجيب لمبدأ الجوازية لأن الأعراف التجارية اقتضت مثل هذا التعامل؛ إلا أن هذا 

من القانون الأردني. وفي المقابل نجد أن  ٢٤٩ادة لا يعد تطبيقاً سليماً لنص الفقرة الأولى من الم
 الوفاء بعد انقضاء مدة التقديم، الإماراتي تلافى هذه الإشكالية حينما نص صراحة على جوازية المشرع

"يجوز للمسحوب عليه أن  أنه: التي تنص علىو ٦٢٠الفقرة الأولى من المادة  إلى ذلك أشارت حيث
اء ميعاد تقديمه"، وهذا يعني عدم ترتيب أية التزامات بحقه في حالة يوفي قيمة الشيك ولو بعد انقض

  .)١(عدم الوفاء

نه ليس للمسحوب عليه المصرف رفض الوفاء بقيمة الشيك بعد انتهاء أوعلى هذا الأساس نقول 
ن الشيك موضوع الدعوى المحرر من قبل أوحيث وهذا ما أقرته محكمة التمييز بالقول " مدة التقديم

من قانون  ٢٢٨لجميع بياناته الالزامية المنصوص عليها في المادة  يي هو شيك صحيح ومستوفالمدع
فان تقديم هذا الشيك للصرف بعد  ،ن هذا الشيك مسحوب في المملكة وواجب الوفاء فيهاأالتجارة و

صرفه من قانون التجارة لا يمنع البنك من  ٢٤٦/١مرور المدة القانونية المنصوص عليها في المادة 

                                                  
  .٣٥٦رضوان، قانون المعاملات التجارية، مرجع سابق، ص  )١(
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على البنك المسحوب عليه ولم يقدم  صحيحاً سحباً ن للشيك مقابل وفاء ومسحوباًأما دام  لحامله
اعتراض من الساحب على صرفه، لذلك يكون صرف قيمة الشيك من البنك المسحوب عليه للحامل 

على المسحوب هنا هو إمكانية رجوع الحامل  يهم، ولكن ما )١( واحكام القانون في محله ومتفقاً واقعاً
عليه عند رفضه للوفاء. الأصل أن المسحوب عليه ليس ملتزماً صرفياً في الشيك؛ لأنه لم يلتزم به منذ 

، وبالتالي يخرج من دائرة الإلتزام الصرفي ولا يستطيع الحامل أو أي من الملتزمين )٢(لحظة إصداره
في الشيك، وهنا يملك الحامل حق بالشيك الرجوع على المصرف المسحوب عليه صرفياً لأنه لا قبول 
، وبما أن الحامل لا يملك حق )٣(الرجوع الصرفي على المظهرين والساحب دون المسحوب عليه

الرجوع الصرفي على المسحوب عليه سواء خلال المدة أو بعد انتهائها، إلا أنه يملك حق الرجوع 
وبالطبع يلجأ الحامل هنا إلى أحكام الدين ، )٤(عليه بملكيته لمقابل الوفاء الذي ثبت وجوده لدى الأخير

في القواعد العامة، ولكنه لا يستطيع الرجوع إلا بتوافر شرطين هما: وجود مقابل الوفاء لدى 
المسحوب عليه؛ امتناع المسحوب عليه عن الوفاء بسوء نية، وله إثبات ذلك باللجوء إلى كافة وسائل 

  .)٥(الإثبات

للإجابة على ذلك نجد أن المشرع لم يورد  د انتهاء مدة التقديم؟ولكن هل تطبق هذه الأحكام بع
النص على عمومه لأن القواعد الحاكمة للرجوع الصرفي المرتبط بالمدة تشير إلى رفض الوفاء خلال 
هذه المدة، والسبب في ذلك أن الساحب يكون ملزماً بتقديم مقابل الوفاء من لحظة إصدار الشيك حتى 

يم، ولكن ما دام أن مقابل الوفاء موجود لدى المصرف المسحوب عليه فان الحامل يملك انتهاء مدة التقد
، وعلى هذا الأساس يكون )٦(رغم انتهاء المدة - كما أسلفنا–حق المطالبة به وفقاً للقواعد العامة 

المصرف مسؤولاً أمام الساحب عما يصيبه من ضرر وما يلحقه من أذى في اعتباره المالي بسبب 
الوفاء. وهذا ما يفسر تجميد مبلغ الشيك لدى المسحوب عليه عند اعتماده، حيث يبقى هذا المبلغ  عدم

حين انتهاء مدة التقديم، وبعد انتهاء المدة لا يلزم  إلىمجمداً لدى المسحوب عليه لمصلحة الحامل 
ه، وهذه من الفوائد المصرف بتجميد هذا المبلغ حيث يستطيع التصرف فيه إلى حين المطالبة القانونية ب

  .)٧(الهامة لوجود مدة انتهاء تقديم الشيك للوفاء

                                                  
 ، موقع قسطاس.٧٤٨٥/٢٠١٩، ١٠٩١/٢٠٠٦تمييز حقوق ) ١(

  .٢٣٥العكيلي، انقضاء الإلتزام الثابت في الشيك، مرجع سابق، ص ) ٢(
  لتجارة الأردني.من قانون ا ٢٦٠/١المادة  ،من قانون المعاملات الإماراتي ٦٣٢/١المادة ) ٣(
 .١١٢عيد، الأسناد التجارية، مرجع سابق، ص  )٤(

  من قانون التجارة الأردني. ٢٧٩/ب من قانون المعاملات الإماراتي؛ المادة ٦٤١المادة ) ٥(
(6) Houtcieff, Droit commercial, op., cit., p. 799. Cabrillac Chèque, no, 87. 

  الإماراتي. من قانون المعاملات ٦٠٠المادة ) ٧(
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  الفرع الثاني: معارضة الساحب على الوفاء بقيمة الشيك

أجاز المشرع للساحب المعارضة على الوفاء بقيمة الشيك كاستثناء في حالتين فقط هما: ضياع 
المذكورتين حصراً؛ فلا يجوز  ، فإذا عارض الساحب في غير الحالتين)١(حامله عسارالشيك وإ

. ولكن هل تمتد هذه الأحكام بعد انتهاء )٢(للمسحوب عليه المصرف الامتناع عن الوفاء بقيمة الشيك
  مدة التقديم؟

بالنظر لأحكام المعارضة في الوفاء؛ نجد أن المشرع أورد أحكامها ضمن القاعدة التي تحكم جواز 
بعد انتهاء المدة، وعلى  - المعارضة –التالي ينساق هذا الحكم صرف الشيك بعد انقضاء مدة التقديم، وب

هذا الأساس يستطيع المصرف القيام بالوفاء بقيمة الشيك بعد انتهاء المدة ما دام مقابل الوفاء موجود 
، ولرد المعارضة )٣(لديه حتى لو عارض الساحب على الوفاء متذرعاً بانتهاء المدة على سبيل المثال

؛ فعلى الحامل الحصول على أمر من المحكمة برفع المعارضة ولو كانت عسارياع والإفي حالتي الض
هناك دعوى مطالبة بأصل الحق الذي أنشأ الشيك بسببه، لذلك يبقى المصرف ملتزماً أمام حامل الشيك 

 .)٤(بالوفاء بقيمته وفقاً للقواعد العامة

  :الخاتمة

التي يجب على الحامل خلالها تقديم الشيك للوفاء، من تناولت هذه الدراسة موضوع المدة القانونية 
يفاء إلزماني والمكاني، والآثار القانونية المترتبة على احيث أحكامها القانونية المتعلقة بنطاقها 

المسحوب عليه بقيمة الشيك ضمن مدة الوفاء وخارجها، ولقد خلصت هذه الدراسة إلى جملة من 
  تي:لآاالنحو النتائج والتوصيات نوجزها على 

                                                  
  من قانون التجارة الأردني، سابقة. ٢٤٩/٢من قانون المعاملات الإماراتي؛ المادة  ٦٢٠/٢المادة ) ١(
  . أنظر كذلك:٢٤١كريم، مقابل الوفاء، مرجع سابق، ص )٢(

Grranier,. Cannu, , Droit commercial, op., cit., p. 218. 
من قانون جنيف الموحد التي  ٣٢أنظر بالمقابل المادة  .٤٢٥ابق، ص ، القضاة، مرجع س٨٥١شفيق، مرجع سابق، ص  )٣(

جاز للمسحوب عليه  بإلغاء أمرالشيك أثره إلا بعد انقضاء ميعاد تقديمه. فإذا لم يكن هناك  إلغاء أمرنصت على أنه "لا ينتج 
الأحكام وتقرر حظر الأمر بإلغاء الشيك أن تخرج عن هذه الأعضاء الوفاء ولو بعد ميعاد تقديم الشيك". وأجاز القانون للدول 

  ولو بعد انقضاء ميعاد التقديم.
  ,.Cabrillac et Casson, Chèque n., 36 ؛ وانظر ١٠٩١/٢٠٠٦تمييز حقوق،  )٤(
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  أولا: النتائج: 

يتوجب على حامل الشيك التقدم به إلى البنك المسحوب عليه خلال المدة المحددة قانوناً لتقديمه،  -١
ويسقط حقه بالرجوع الصرفي على الضامنين، بمن فيهم الساحب الذي  مهملاً وإلا اعتبر حاملاً

فترة الممتدة من تاريخ إصدار الشيك وحتى أوجد مقابل الوفاء لدى البنك المسحوب عليه طيلة ال
انتهاء مدة تقديمه للمسحوب عليه حيث يعتبر ضامنا للوفاء ويحق له التمسك بسقوط حق الحامل 

  المهمل بالرجوع.

ن اختلاف مدة الوفاء بالشيك في التشريع الأردني تبعا لمكان صدوره لم يعد له ما يبرره نظراً إ -٢
لاسيما وأن الكثير من التشريعات عمدت إلى توحيد هذه  ،لاتصالفي وسائل ا الحاصلللتطور 

  .كما هو الحال بالنسبة للمشرع الإماراتي المدة بصرف النظر عن مكان صدور الشيك

 بالرغم من انتهاء مدة هالقيام بالوفاء بالحق الثابت في الشيك للمصرف المسحوب عليه يجوز -٣
لأن من شأن ذلك  ،ة الذي يعتبر عماد النشاط التجاريبمبدأ السرعوهذا يخل لوفاء، ل تقديمه

  تشجيع حامل الشيك على التراخي في تقديمه ضمن المدة المحددة قانوناً.

الحامل ليس له الحق بالرجوع الصرفي على المسحوب عليه سواء تم تقديم الشيك للوفاء خلال  -٤
لتزام الصرفي بمواجهة الحامل، لكنه لأن هذا الأخير خارج نطاق الإ ،المدة القانونية أم خارجها

يستطيع الرجوع عليه وفقاً للقواعد العامة على أساس ملكيته لمقابل الوفاء من لحظة إصدار 
على أن يثبت وجود هذا  تجارة، ٢٧١/١حتى انتها مدة خمس سنوات وفقاً لنص المادة  الشيك
لاً تجاه الساحب في حال امتناعه المسحوب عليه مسؤو ويكونبكافة وسائل الإثبات،  لديه المقابل

  بالتعويض عن الضرر الذي لحق به. فله مطالبته عن الوفاء للحامل رغم وجود مقابل الوفاء لديه

  ثانيا: التوصيات:

 ،لتكون أكثر وضوحاً ٢٤٩نتمنى على المشرع الأردني أن يعيد صياغة الفقرة الأولى من المادة  -١
، كأن تكون من قبل المسحوب عليه بعد انتهاء مدة الوفاء بحيث يفهم منها صراحة جواز الوفاء

الصياغة على النحو التالي: "يجوز للمسحوب عليه الوفاء بقيمة الشيك ولو بعد انتهاء المدة 
  . وعلى غرار ما فعله المشرع الإماراتي المحددة لتقديمه"،



  م.٢٠٢١ )٢) العدد (١٣المجلد (، المجلة الأردنية في القانون والعلوم السياسية  

٢١٩  

 ،ف النظر عن مكان إصدارهلوفاء بصرل تقديم الشيك نتمنى على المشرع الأردني أن يوحد مدة -٢
ذلك أن مكان الإصدار لم يعد محل اعتبار في ظل التطور الهائل في وسائل الاتصال 
والمواصلات، وعلى غرار ما هو متبع في الكثير من التشريعات ومنها قانون المعاملات التجارية 

تجارة الأردني من قانون ال ٢٤٦منه، ونقترح بأن يكون نص المادة  ٦١٨في المادة  الإماراتي
) بالنص التالي: ١) والاستعاضة عنهما بالفقرة (٢) و (١على النحو التالي: الغاء الفقرتين (

تسعين أو خارجها والمستحق الوفاء فيها يجب تقديمه للوفاء خلال  المملكة"الشيك المسحوب في 
  .يوماً من تاريخ إصداره" وهي المدة الأطول من بين المدد التي حددها المشرع

بحيث  ،مدة الوفاء بالشيك لينزل بها عن الستة شهور خفيضتبالمشرع الإماراتي  قومحبذا لو ي -٣
  السرعة التي تميز المعاملات التجارية. مبدأمع  تكون أكثر انسجاماً
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Visions, Ideas and Perceptions of Reforming the United Nations and its 

Institutions: The Security Council as a Model (1993-2020) 
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Prof. Hamad Adul-Kareem Mahafthah 

 
Abstract 

This study aims at investigating the visions, ideas and perceptions of 

reforming the United Nations and its organs, especially the "Security Council". 

This aim can be achieved by studying and analyzing the ideas and perceptions 

that have been suggested for more than a quarter of a century, coinciding with a 

period of seventy-five years since the establishment of the United Nations 

organization. 

The need for reforming the Security Council comes from the council's 

inability to carry out its duties in a dynamic and effective way, like maintaining 

international peace and security. In addition, the Council usually suffers from 

serious problems when it comes to discussing important issues worldwide, 

which can be seen in the frequent and unjustified use of the Veto right by the 

Council’s members. The study comes up with many results, the most important 

of which is the conviction adopted by the great powers that have global interests 

at all levels, that making fundamental and real reforms at the level of the United 

Nations, and in particular at the level of the Security Council, definitely does not 

serve their interests; rather it intersects with such interests. Therefore, these 

reforms are usually considered to be thorny and difficult issues to be discussed 

easily. 

Keywords: United Nations, Security Council, Reform. 
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Party freedom and trade union Freedom: Constitutional Pillars for 

Repulsing Algerian’s political system 
 

Dr. Zaamouche Fouzia Bnt Ammaar 
 

Abstract 

The political experience in Algeria did not lack a trend of popular protest 

demand for change and political reform, as the events of October 5, 1988 and 

January 11, 2011 were a protest speech to the ruling authority in order to build a 

state of law, to develop and promote the exercise of collective and individual 

rights and freedoms, and consolidate the democratic transitionwhich was 

assumed by the authority after the constitutional opennessin 1989  

      And In order to clarify the relationship between the importance of the 

outbreak of the peaceful popular movement and its role in demanding political 

freedom to rebuild the Algerian political system, the analysis of the practices of 

the multiparty and multi-unionism experience between 1989 and 2018 came to 

show the extent of the capacity of theses peaceful protest movementswhich 

lasted for a period of thirteen months February  22, 2019 - March 20, 2020, on 

the success of the Algerian people in regaining the exercise of their sovereignty 

and freedom. 
Key words: Party freedom, Trade Union freedom, peaceful popular movement, 

22 February 2019, rebuilding the political system, democratic 

legitimacy  
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That is because penal measures are measures taken by the judge against the 

one found guilty of committing a serious crime. Such measures are taken to 

preserve security in society 

4) The Jordanian legislator should enact laws that identify the mechanism of 

enforcing the community sentence. Similar to the approach adopted by the 

Emirati legislator, a decision should be issued by Jordanian ministries 

identifying the bodies that that the community sentence may be served at. 

This decision must identify the nature of the works falling under 

community sentence.  
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independent penal measure. As for the Jordanian legislator, he recognized 

community sentence only in conjunction with a suspended punishment 

4) Community sentence involves probation. During this period, the convict 

show a good behavior and high commitment to serving the sentence. 

During this period, the report issued by the body that the convict is serving 

his sentence at must suggest that his/her behavior and performance are 

good. If that occurred, the sentence shall be served and the court shall not 

be entitled to prison the convict. However, in case the convict wasn’t 

committed to serving his sentence, it indicates that the convict cause a 

serious risk to society. In such a case, the court shall prison the convict for a 

duration similar to the duration of the community sentence or what’s left of 

it. 

5) Article 25 of the Jordanian penal law suggests that the correctional 

punishments include community sentence. It doesn’t shed a light on the 

mechanism of enforcing the community sentence. Under the Jordanian 

laws, this mechanism shall be determined by the public attorney office. The 

office has jurisdiction over the enforcement of judgement in penal cases. 

6) The Emirati legislator limited the enforcement of community sentence to 

adults only. Thus, he excluded juveniles in this regard. He set other penal 

measures for juveniles. However, the Jordanian legislator allowed 

enforcing community sentence over juveniles 

4  Recommendations: 

1) There must be a comprehensive definition provided for community 

sentence. For instance, it can be defined as follows: (It is an alternative 

punishment to imprisonment which is determined through a discretionary 

judgment issued by the judge. It is issued after suspending the original 

punishment, with getting the approval of convict on serving it. It is 

enforced in pursuant to the law. It involves doing certain works that are for 

the benefit of the public. It is served within a specific period of time).  

2) The Jordanian and Emirati legislators should expand the scope of enforcing 

the community sentence as an alternative punishment to imprisonment. 

They should adopt the approach adopted by the French legislator in this 

regard.  

3) The Emirati legislator should enforce community sentence as an alternative 

punishment to short term imprisonment rather than as a penal measure. 
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3 The Study’s Results 

After examining the role of community sentence in rehabilitating the ones 

convicted in pursuant to the penal law. The following results were concluded: 

1) Many comparative legislations enforce community sentence over convicts 

as a correctional measure that aims at rehabilitating convicts. Community 

sentence is considered one of the best alternative punishments to custodial 

punishment. It ensures that prisons shall not be crowded with prisoners. It 

utilizes the productive capabilities of the convicts. That occurs through 

obliging the convicts to do a work that is for the benefit of the public 

without receiving any money in return. Community sentence reduces the 

costs incurred by penal institutions. There are specific regulations and 

conditions that regulate the enforcement of community sentence. The 

French, Emirati, and Jordanian legislatorsenforced strict regulations that 

regulate the enforcement of the community sentence as a punishment. This 

is a good step. For instance, the latter legislators do not enforce community 

sentence on the ones who commit serious crimes. That shall deter people 

from committing serious crimes. 

2) It has been proved that community sentences serve as effective alternatives 

for custodial punishment. That is because community sentences can 

effectively reduce the number of convicts in prisons. It is because 

community sentences have proved their effectiveness in sparing convicts 

the negative impacts of serving time in prison. It is because community 

sentences can be customized in accordance with the personality and 

conditions of the convict. Through enforcing community sentences, public 

interests can be met. Through enforcing community sentences, costs shall 

be reduced and free services shall be provided to the members of the 

society by the convicts. Community sentences are enforced in order for 

convicts to compensate the members of the society for the social damages 

they have caused.  

3) The French legislator recognized community sentence in several forms. 

Such forms include: a)-community sentence as an independent punishment. 

b)- community sentence in conjunction with a suspended punishment c)- 

community sentence as a settlement for a penal case. However, the Emirati 

and Jordanian legislators adopted a different approach. To illustrate more, 

the Emirati legislator recognized community sentence only as an 
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to cutting a tree. It was issued in pursuant to article 33/c/1 of the latter law. 

It suggests that the convict must serve a community sentenceat the 

Directorate of Agriculture in Karak. It was issued a judge namedKhalaf Al-

Shaimat. It was issued 3/3/2019. It became a final judgment on 2/5/2019. It 

suggests that the convict must serve 40 hours of community sentence. 

5) A judgment was issued by theMagistrate Court in Al-Mazar Al-Janoubi in 

case No. 1169/2018. It is listed in judgment No. 351/2018 and judgment 

No. 804/2018 which were issued by the court of first instance in Karak.It 

was issued in pursuant to article 185 of the Jordanian penal law. It suggests 

that the convict must serve a community sentence in a vocational training 

center in Karak. This center is affiliated with the vocational training 

corporation. It was issued by a judge named Mahmoud Yousif Al-Zayadeh 

on 4/2/2019. It became a final judgment on 2/4/2019. It suggests that the 

convict must serve 50 hours of community sentence. 

6) A judgment was issued by theMagistrate Court inRusseifah in case No. 

148/2018. It is listed in judgment No 4382/2018. It is executed in pursuant 

to judgment No. 1/2018. It was issued in pursuant to article 27 of the traffic 

law due to leading to the death of something. It was issued in pursuant to 

articles33 and 38 of the latter law due to violating the traffic law and 

refraining from taking the precautionary measures while driving. It suggests 

that the convict must serve a community sentence in a vocational training 

institute in Russeifah. This institute is affiliated with the vocational training 

corporation. It was issued by a judge namedGadeer Sameer Abu Saif 

on31/10/2018. It became a final judgment on31/12/2018. It suggests that 

the convict must serve 40 hours of community sentence. 

7) A judgment was issued by theMagistrate Court in Amman in case No. 

3471/2018. It is listed in judgment No7729/2018. It is executed in pursuant 

to judgment No. 1/2018. It was issued in pursuant to article 296 of the 

Jordanian penal law. It suggests that the convict shall serve his community 

sentence in the workshops department that is affiliated with Greater 

Amman Municipality. It was issued by a judge named Mahmoud 

Mohammad Al-Zyood on 26/9/2018. It became a final judgment on 

26/11/2018. It suggests that the convict must serve 40 hours of community 

sentence. 
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requires imprisoning the convict for a period that exceeds 1 month for 

committing an act he/she committed before or after suspending the punishment. 

2)-In case a judgment of imprisonment was issued against the convict before 

suspending the punishment and the court knew nothing about this judgment. 

However, this judgment must include imprisonment for a period that exceeds 1 

month. 

Fourth: Examples of judgments involving community sentence in Jordan: 

Examples of judgments involving community sentence in Jordan: 

1) A judgment was issued by theMagistrate Court in Petra in case No 

109/2019. It was issued in pursuant to article 186of the Jordanian penal law 

due to hindering an employee from performing his job. It was issued in 

pursuant to article 354 of the Jordanian penal law due to threatening people. 

It was issued by a judge named Bilal Makawi on 10/4/2019. It suggests that 

the convict must serve a community sentence represented in serving the 

Ministry of Awqaf and Islamic Affairs through working at Baida Al-

Amareen Mosque. It became a final judgment on 10/6/2019. It suggests that 

the convict must serve 50 hours of community sentence. 

2) A judgment was issued by theMagistrate Court in Madaba in case No 

(914/2019). It was issued in pursuant to article 75/a of the 

telecommunication law due to making an insult through a mean of 

communication. It was issued in pursuant to article 278/2 of the Jordanian 

penal law due to making a verbal insult to God. It suggests that the convict 

must serve a community sentence at theMelkite Greek Catholic Church in 

Madaba. It is issued by a judge named Hana’ Jameel Abu Hamdeye. It was 

issued on 18/2/2019. It became a final judgment on 18/4/2019. It suggests 

that the convict must serve 40 hours of community sentence. 

3) A judgment was issued by theMagistrate Court in Madaba in case No 

242/2019. It was issued in pursuant toarticle 406/1/B of the Jordanian penal 

law due to committing a theft crime. It suggests that the convict must serve 

a community sentence at the Directorate of Agriculture in Aqaba.  It was 

issued a judge named Aqad Abu Qattam on 17/3/2019. It became a final 

judgment on 16/5/2019. It suggests that the convict must serve 40 hours of 

community sentence. 

4) A judgment was issued by theMagistrate Court in Karak in case No. 

421/2019. It was issued in pursuant to article 33/a of the agriculture law due 
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Ministry of Justice and other public bodies. Through suchcooperation and 

coordination, the latter ministry and other public bodies shall provide suitable 

places for enforcing the community sentence and identify the suitable areas for 

it. Such agreements include frameworks for enforcing control and supervision 

over the way of completion the community sentence. They suggest that the 

Ministry of Justice must be provided with reports about the commitment of 

convicts in serving their community sentence when the duration ends
(1)

. 

Third: Cancelling the enforcement of the community sentence 

Article 54 of the Jordanian penal law suggests the following: (2)-Based on 

the social assessment report, the court is entitled to cancel the enforcement of 

the community sentencein order to enforce the original punishment instead in 

any of the following cases: 

a) The judge cancelledthe suspension of the original punishment in pursuant 

to article 54 of the Jordanian penal law 

b) The convict was notified about his/her obligation to serve the community 

sentence and refrained from serving it or showed negligence in this regard 

without providing an excuse appropriate by the court). 

It was found that the cases in which the enforcement of the community 

sentence iscancelled are the same cases in which the suspension of the original 

punishment is cancelled. Based on the latter article, the courtis entitled to cancel 

the enforcement of the community sentence in case thejudge cancelled the 

suspension of the original punishment in pursuant to article 54 of the Jordanian 

penal law. Based on the latter article, the court is entitled to cancel the 

enforcement of the community sentence in case the convict was notified about 

his/her obligation to serve community sentence and refrained from serving it or 

showed negligence in this regard without providing an appropriate excuse to the 

court. In any of those cases, the court may issue this judgment based on the 

social assessment report. 

Article 54/2 of the Jordanian penal law suggests that the cases of cancelling 

the suspension of the original punishment are: 1)-Issuing a judgment that 

                                                

(1) A report titled (During the beginning of March, the community sentence shall be 

applicable as an alternative punishment to custodial punishment). It is issued on 

25/2/2018on the official website of Alrai Newspaper. It is available on the following 

link:http//alrai.com/article/10426512  



Jordan Journal of Law and Political Sciences Vol. (13), No. (2), (2021) 

11

specific conditions are met. These conditions are: 1)-The committed act must 

be a felony or a misdemeanor. 2)- The punishment of the committed act 

mustn’t exceed one year.3)-The court must decide that after assessing the 

ethics, age and record of the convict and the circumstances at the time of 

committing the crime.Such assessment must indicate that the convict shall not 

violate the law in the future. 

The court may decide to suspend the punishment through issuing a 

discretionary judgement, provided that the conditions listed in the law are 

met.  

2) The approval of the convict 

Under the Jordanian penal law, the convict must approve the community 

sentence. That is required in all the comparative legislations. That is because 

meeting the goals intended from enforcing community sentence requires the 

approval of the convict to serve his/her sentence. Such goals include: the 

rehabilitation of the convict. 

3) Carrying out a social assessment for the convict: 

It is necessary to carry out a social assessment for the convict. That is 

necessary to identify whether this punishment is suitable for the convict or 

not. It is necessary to identify whether the convict shall be committed to 

serving his/her sentence or not. It is necessary to identify whether the 

punishment is effective for rehabilitating the convict or not.  

4) The convict mustn’t have committed the crime previously: 

Under the Jordanian legislations, in order for the judge to enforce a 

community sentence on the convict, the convict mustn’t have committed the 

crime previously. That is required in pursuant to article 54 of the Jordanian 

penal law. This article includes the following statement (didn’t commit the 

crime previously). 

Second: The scope of enforcing the community sentence: 

Article 25 of the Jordanian penal law suggests that the community sentence 

mustn’t be less than 40 hours and mustn’t exceed 200 hours.It suggests that the 

community sentence must be carried within one year maximum. The Jordanian 

Ministry of Justice signed 8 agreements with other ministries. Such agreements 

include a framework that regulates the process of enforcing the community 

sentence. They include the areas of cooperation and coordination between the 
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(i.e. the ones who don’t havea criminal record and the ones who donot cause a 

serious threat to society). In addition, community sentence under the Emirati 

legislation isn’t recognized as a collateral consequence of the 

criminal convictions. 

Under the Emirati legislation, community sentence in a business institution 

is defined as a measure taken for restricting the freedom of the convicts. It aims 

at fosteringdiligence among convicts and promoting commitment among them 

towards the laws. It aims at making those convicts used to living in a systematic 

manner that doesn’t violate the law. In this context, business institutions refer to 

institutions established by the state for convicts only. They aim at re-integrating 

the convicts in social life and training them on practicing a profession under the 

supervision of professionals and the judicial authorities  

2.5 Community Sentence under the Jordanian legislations: 

The Jordanian legislator provided a definition for community sentence. He 

acknowledged community sentence through the Jordanian penal law No. 27 of 

2017. The researchers addressed community sentence below under the Jordanian 

legislations: 

First: Conditions for enforcing the community sentence: The conditions are 

listed below: 

Article 54 of the Jordanian penal law No. 27 of 2017 sheds a light on 

community sentence. To be specific, it states the following:  (1)-When the court 

suspend the original punishment in pursuant to article 54 of this law, it can issue 

an alternative correctional punishment forrehabilitating the convict or several 

ones.That applies provided that the convict approves serving the sentence and 

didn’t commit the crime previously. That is determined by the judge based on 

the social assessment report). Thus, the Jordanian legislator allowed the judge to 

enforce a community sentence with a suspended punishment. The conditions of 

enforcing community sentence under the Jordanian laws are illustrated below: 

1) There must be a suspended punishment associated with the community 

sentence: 

Under article 54 of the Jordanian penal law No. 27 of 2017, the conditions 

of enforcing community sentence are the same conditions of suspending the 

punishment which are listed in article 54 of the latter law. Under the 

Jordanian legislations, the judge is allowed to suspend the punishment in case 
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Based on statistics, among the judgments issued in Abu Dhabi during the 

period (March, 2017- August, 2017) against the ones convicted with traffic 

crimes, there are 69 judgments including community sentence.  During the first 

six months of 2017, Abu Dhabi public attorney office for traffic affairs recorded 

20 dangerous traffic crimes which require serving 6 months in prison. However, 

during the first six months of 2016, the latter office reported 35crimes of this 

kind. It was found that the enforcement of community sentence played a 

significant role in reducing the traffic crimes rate by 90%.  August, 2017 is 

ranked first in terms of the extent of enforcing community sentence. To be 

specific, during August, 2017, community sentence was enforced in 16 cases. 

July, 2017 is ranked second in this regard. To be specific, during July, 2017, 

community sentence was enforced in15 cases. June, 2017 is ranked third in this 

regard. To be specific, during June, 2017, community sentence was enforced in 

13 cases. March, April and May, 2017 show similar rates in terms of the extent 

of enforcing community sentence. For instance, during each month of those, 

community sentence was enforced in 8 cases
(1)

. 
 

Comments: 

The Emirati legislator recognized the community sentence as a penal 

measure. It is a good step. However, the Emirati legislator should have 

recognized the community sentence as an alternative punishment for short-term 

imprisonmentrather than as a penal measure. That isbecause penal measures are 

measures taken by the judge against the one found guilty of committing a 

serious crime. Such measures are taken to preserve security in society.
(2)

 

It is because penal measures aim at fighting against the serious threat that 

criminals cause to society. They do not aim at causing pain to the convict. In 

fact, penal measures aim at restricting the freedom of the convicts and ensuring 

that the convicts who cause serious threat to society not shall re-commit crimes 

in the future. The Emirati legislator should have recognized the community 

sentence as an alternative punishment for short-term imprisonment. That is 

because community sentence is enforced on aspecific category of convicts only 

                                                

(1) Ashraf, Jamal. A report titled (The judicial department: The enforcement of 69 

punishment (community sentence in Abu Dhabi within 6 months). This report was 

published on 27/9/2017 on EmaratAlyoum website. It is available on the following 

link:http://www.emaratalyoum.com/local-section/accidents/2017-09-27-1.1030528 

(2) article 129 of the UAE penal law. 

http://www.emaratalyoum.com/local-section/accidents/2017-09-27-1.1030528
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Fifth: The punishment of the convicts who breach their obligation to serve 

community sentence: 

Article 120/3 of the UAE penal law suggest that convicts shall be punished in 

case they breached their obligation to serve the community sentence. To be 

specific, it states the following: (If the convict beached his/her obligation to 

serve community sentence, the court is entitled to prison the convict –upon the 

request of the public attorney- for a duration similar to the duration ofthe 

community sentence or what’s left of it). 

Sixth: The judicial applications of community sentence in the United Arab 

Emirates: 

Examplesof community sentence in the United Arab Emiratesinclude a 

decision issued by the public attorney office in Abu Dhabi. This decision obliges 

a young man to clean roads and public squares for three months. This decision 

was issued in pursuant to a judgement issued by a court in Abu Dhabi. The latter 

judgment suggests that this young man must serve a community sentence and 

pay 17, 000 Dirham as a fine. It also suggests that the driving license of this man 

must be withdrawn for three months. It condemns this man with doing 

dangerous moves and driving a car that doesn’t have a registration plate. It 

condemns this man withdriving a car despite the raining weather and putting his 

life and the lives of others at risk. It condemns this man with refraining from 

stopping the car when causing an accident  

A second example is represented in a judgment that obliges the convict to 

serve community sentence for3 months. This judgment condemns the convict 

for driving avehicle that doesn’t have a registration plate. It obliges the convict 

to pay a fine of 10,000 Dirham for refraining from stopping the car when 

causing an accident. It also suggests that the driving license of this man must be 

withdrawn for 3 months. It also obliges the convict to pay another fine (i.e. 7000 

Dirham) for other associated charges. It obliges the convict to pay the charges of 

the penal case. A third example is represented in a decision issued by the deputy 

head of the state, the prime minister and the ruler of Dubai. This decision 

obliges several convicts who tortured a car to serve a community sentence. This 

sentence is represented in cleaning the zoo for 4 hours/day for a duration of 

three months. 
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Food Control Authority 17)-working at afilling station 18)-Other works that are 

for the benefit of the public.
(1)

 

Based on the aforementioned information, the types of community sentence 

vary. They include: services, and environmental, educational and humanitarian 

works. Community sentence aimsat making major changes to the psychological 

and intellectual status of the convict. It aims at providing benefits and services to 

the public and meeting public interests. It aims at adjusting the behaviors of 

convicts and instill positive feelings within them. In order for the convicts to 

serve their communitysentence, the society and the public bodies must cooperate 

with the convicts. They must rehabilitate, direct and assist the convicts. They 

must promote trust between the convicts and the society. They must assist the 

convicts in order for them to finish their sentence and return to society as active 

and productive members.  

Fourth: The bodies responsible for the community sentence: 

Article 120/1 of the UAE penal law suggests the following: (The community 

sentence is served at the body/bodies determined by the public attorney or 

his/her delegate in pursuant to the decision mentioned in article 120 of this law. 

It shall be served in collaboration with that body/those bodies and under the 

supervision of the public attorney). That led to establishingUAEpublic attorney 

offices that are responsible for community sentence. Those offices are called 

(the public attorney offices for community sentence measures). Those offices 

are responsible for enforcing supervision over the convicts to make sure that 

they are serving their community sentence.  They must coordinate the 

enforcement of the community sentence with the bodies that the convicts shall 

serve their sentence at. The goals of such bodies must be consistent with the 

goals of the community sentence listed by the legislator. The types of 

community sentence vary. They include: services, and environmental, 

educational and humanitarian works. Community sentence aims at making 

intellectual and psychological positive changes to the convicts. It aims at 

adjusting the convicts’ behaviors and changing their motives. 

                                                

(1) This decision is published on the official website of the Council of Ministers - United 

Arab Emirates, at the following link:https://uaecabinet.ae/ar/details/news/mansour-bin-

zayed-sets-up-public-prosecution-department-for-community-service 

https://uaecabinet.ae/ar/details/news/mansour-bin-zayed-sets-up-public-prosecution-department-for-community-service
https://uaecabinet.ae/ar/details/news/mansour-bin-zayed-sets-up-public-prosecution-department-for-community-service
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enforced on the ones who committed a misdemeanor or a felonythat 

requires serving more than 3 months in prison. The UAE penal law allows 

the judge to enforce community sentence as an alternative punishment for 

imprisonment in case of taking drugs or possessing it in the aim of taking 

it.
(1)

 

2) Conditions related to the convict: Under the UAE penal law, community 

sentence shall not be enforced on juveniles. That is because there are other 

penal measures enforced on juveniles under the latter law. Without doubt, 

community sentence is important as an alternative punishment for short-

term imprisonment. It shall spare convicts from the negative impacts of 

serving custodial punishments. It improves the convicts’ behaviors and 

enables them to make up for the damage they caused to society. 

Third: The areas in which the convicts shall serve their community 

sentence: 

In activation to the aforementioned article, the Deputy Prime Minister, 

Ministry of Presidential Affairs, and the head of the Abu Dhabi Judicial 

Department issued a decision together. Through this decision, they identified the 

nature of the works to be carried out as a community sentence. They identified 

the bodies that the community sentence shall be served at. Under the latter 

decision, such works may include the following ones: 1)-Memorizing verses 

from the Holy Quran or working with people for letting them memorize 

suchverses. 2)-teaching the illiterate people how to read and write. 3)- providing 

care to juveniles 4)- Providing care to the ones with special need. 5)-Providing 

transportation services to the sick people 6)- Cleaning roads, streets, public 

squares, beaches,nature reserve and mosques 7) providing maintenance services 

to mosques 8)- Cleaning sport facilities and selling tickets 9)- cleaning, and 

organizing public libraries and providing them with maintenance services 10)- 

planting public gardens and providing them with maintenance services 11)-

Loading and unloading containers in the ports, 12)- providing assistance to the 

staff at the Directorate General Of Civil Defense in doing their works 13)- 

carrying out written tasks at post office 14)- Carrying out administrative at 

health centers 15)-carrying out written works 16)- driving the vehicles of the 

                                                

(1) Article 42 of the UAE Federal Narcotic and Psychotropic Substances law. 
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2.4 Community sentence under the Emirati legislations 

The Emirati legislator defines the community sentence through article 120 of 

the UAE penal law No. 7 of 2016.This article defines it as follows: (Community 

sentence is a punishment through which the convict shall be obliged to do a 

community service that is determined by the Council of Ministers. It is carried 

out by the convict in any of the institutions which may be chosen by the 

Minister of Justice in collaboration with the Minister of Interior Affairs and the 

Ministry of Human Resources and Emiratisation.  Suchinstitutions which may 

be chosen by the head of a local judicial body. Community sentence serves as an 

alterative punishment for imprisonmentin case of committing a misdemeanor 

that requires imprisonment for 6 months or paying a fine. That applies, provided 

that the duration of the community sentence doesn’t exceed 3 months). 

Article 110 of the UAE penal law suggests that community sentence may be 

enforced for restricting the convict’s freedom. The latter article suggests the 

following: (The measures restricting the convict’s freedom include: 1)-

preventing the convict from going to some public place 2)- preventing the 

convict from residing in a specific place 3)- probation 4)- community service 5)-

expulsion). 

The Emirati legislator recognized community sentence through the (penal 

measurescode). He recognized it as a panel measure that aims to protect the 

society from the serious crimes and prevent the convicts from committing 

crimes again. Articles 109-132 of the Emirati penal law sheds a light on penal 

measures
(1)

. 

First: The duration of the community sentence: Article 120 of the UAE 

penal law suggests that the community sentence mustn’t exceed 3 months. To be 

specific, it states the following: (The community sentence mustn’t exceed 3 

months) 

Second: Conditions for enforcing the community sentence: The conditions 

are listed below: 

1) Conditions related to the nature of the committed crime: The community 

sentence is enforced on the ones who committed a misdemeanorthat 

requires serving three months in prison or paying a fine.  It can’t be 

                                                

(1) Sharif, SayedKamel, op cit., p270. 
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Parliament named Michaud recommended recognizing community sentence as a 

punishment in France. However, no one paid attention to his recommendation. 

The French legislator enforces community sentence as an alternative 

punishment to prison. He also enforces community sentence as acollateral 

consequence of the criminal convictionin some misdemeanors and in the 

violations falling under the fifth category. In the traffic crimes,such 

misdemeanors and violations include: driving under the influence of alcohol or 

drugs and the refusal to be tested for the influence of alcohol). Such violations 

include the ones related to destruction and damage that are listed in articles 

(625/1 and 4) and (131/17) of the French penal law. The French legislator 

defines (thecommunity sentence enforced in conjunction with a suspended 

punishment) through article 747/1 of the French penal law and the following 

articles. He defines this term through articles 132/54, 55, and 56 of the French 

penal law
(1)

. 

Based on the official statistics issued by the French Ministry of Justice, 

about (6-7)% of the judgments issued by the French courts during the period 

(2006-2012) enforce community sentenceas an alternative punishment to 

imprisonment or as a collateral consequence of the criminal conviction
(2)

. 

Based on the official statistics issued by the French Ministry of Justice, 

about 9-8% of the judgments issued by the French courts during the period 

(2006-2012) includes enforcement of community sentence in conjunction with a 

suspended punishment.  

Based on the official statistics issued by the French Ministry of Justice, 

about 19-14% of the judgments issued by the French courts during the period 

(2006-2012) for the settlement for penal cases includecommunity sentence as 

settlement for penal cases
(3)

. 

Based on those statistics, it is necessary to expand the scope of enforcing 

community sentence as a punishment in France 

                                                

(1) Jean Pradel, Droitpénalgénéral, op.cit, P.607. Philippe Salvage, Sursisassorti de 

l’obligationd’accomplir un travail d’intérêtgénéral, Recueilpériodique des Juris-classeurs, 

Lexis Nexis SA, Paris, 2006, P.1. 

(2) Annuairestatistique de la Justice, édition 2011-2012, Ministére de la justice et des libertés, 

P.159. 

(3) Annuairestatistique de la Justice, édition 2011-2012, Ministére de la justice et des libertés, 

P.225. 
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unemployment. In addition, the local authorities in some areas hesitate to assign 

officers for supervising the convicts while serving their community sentence. 

That is because someauthoritiesbelieve that the officer may get into a conflict 

with the convicts when hosting them.
 

In response to this demerit, social workers in France can establish new 

partnerships with the local authorities, and private associations that are 

concerned in community service. Through such partnership, attention can be 

provide to hosting those convicts. Addressing this demerit requires much 

patience and time. In terms of the difficulty in finding job opportunities for the 

convicts, the local authorities and public bodies can assign several job 

opportunities for the convicts. Suchjob opportunities shall be in various public 

sectors, such as: the health, cultural, and security sectors. Training must be 

provided to the ones who volunteered to supervise the convicts serving their 

community sentence. 

4. Applications of community sentence under comparative legislations  

Most of the comparative legislations provide much attention to the 

community service system. Such attention is represented in adopting community 

sentence as an alternative punishment to imprisonment or as apenal measure. 

The applications of community sentence are identified below under the French, 

Emirati, and Jordanian legislations 

2.3  Community sentence under the French legislations 

Many legislators adopting the Latin system- including the French legislator- 

seek developing the punishment-related legislations and addressing the problems 

associated with custodial punishment. They seek doing that through enforcing 

alternative punishments to short-term imprisonment, such as: community 

sentence. Under the French law No. 83-466 (issued on 10/6/1983), the French 

legislator recognized community sentence as a punishment. Article 131/8 – 

131/32 of the French penal law addresses the provisions related to community 

sentence. Some French jurists
(1)

 suggest that the recognition of community 

sentence as a punishment in France isn’t something good. A member in the 

                                                

(1) Jean Pradel, Le travail d’intérêtgénéral, l’expériencefrancaise in le service au profit de la 

communauté en tantquemesure de substitution a la peined’emprisonnement, Rapport aux 

Journées de Coimbra (Portugal), 27-30 Septembre 1986, Coll. Des Travaux de la 

Fondationinternationalepénale et pénitentiaire, Coimbra, PP.27-45. 
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believe that those convicts mustn’t serve custodial punishments. In fact, non-

custodial punishments must be enforced on them instead.  

Third: Community sentence isn’t effective for fighting against the serious 

crimes 

Some jurists
(1)

 criticized community sentence. They suggest that community 

sentence isn’t effective for fighting against the serious crimes. They suggest that 

community sentence doesn’t deter the public from committing serious crimes.  

They claimed for enforcing acommunity sentence in conjunction with paying a 

compensation for the victim, or in conjunction with amandatory course in case 

the crime is a serious crime.In case thecommunity sentence is enforced as an 

independent punishment, they claimed for enforcing supervision measures that 

arestricterthan the supervision measurestaken in case the community sentence is 

enforced in conjunction with a suspended punishment.In case the community 

sentence is enforced as an independent punishment, they recommend making the 

community sentence five years.In case the community sentence is enforced as an 

independent punishment, they claimed for making the legal mechanism simpler 

than the legal mechanism adopted for the community sentence enforced in 

conjunction with a suspended punishment 

In response to the ones who suggest this demerit, the researcherssuggest that 

community sentenceis effective for fighting against the crimes committed by the 

ones who don’t have a criminal record. He suggests that community sentence 

shall spare convicts from the negative impacts of serving custodial punishments. 

He suggests that community sentencecomplements the custodial punishment. 

Fourth: It is difficult to have an effective partnership to implement 

community sentence: 

Some jurists
(2)

 suggest that there are difficulties associated with the 

enforcement of the community sentence. Such difficulties include: the difficulty 

to have an effective partnership between the judicial bodies and the bodies that 

the convicts must serve the community sentence at. There are difficulties in 

finding suitable job opportunities for the convicts in many areas in France. That 

is because such areas suffer from many social and economic problems, including 

                                                

(1) Martine Herzog – Evans, Droit de l’application des peines, Dalloz, 2005 , P.200. 

(2) Sarah Dindo, Les alternatives à la détention, Commission nationale consultative des droit 

de l’homme, 2006 P.123. 
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rehabilitate the convict and deter him/her from committing crimes again. They 

suggest that community sentence can achieve justice. In response to the latter 

criticism, the researchers and some jurists believe that it would be enough to 

threaten specific convicts with punishment without actually enforcing it on 

them. They believe thatcommunity sentence meet the public interest due to two 

reasons, which are: 1)- community sentence shall reduce the costs incurred by 

the government when enforcing custodial punishment 2)-The numerous negative 

impacts ofenforcing custodial punishment shall be eliminated.  

In response to the latter criticism, the researchers and some jurists believe 

that community sentence is appropriate for a specific type of convicts. They 

believe that community sentence should be enforced to specific cases only in a 

limited manner. They believe that community sentence mustn’t replace custodial 

punishment in all cases. 

Second: Community sentence isn’t always associated with rehabilitation 

programs: 

Some French jurists
(1) 

criticized community sentenceand claimed that this 

sentence is considered the punishment adopted by bureaucratic systems. They 

claimed so because there are challenges faced in reality when enforcing 

community sentence. Such challenges include the following: 1)-There aren’t 

many fields that the convicts can work at. 2)- Judges can’t keep followingup the 

completion of the works carried out by convicts. 3)-The one supervising the 

convict serving his/her community sentence are concerned only in having the 

work completed without being concerned in rehabilitating the convict and 

meeting specific social and educational goals from such sentence. 

In response to the latter criticism, the researchersbelieve that some convicts 

who do not cause a serious threat to society do not need rehabilitation programs. 

In fact, he believes that it would be enough to issue penal judgmentscondemning 

them without enforcing custodial punishments on them. He believes that such 

judgments shall make them shocked and feel bad
(2)

. Therefore, the researchers 

                                                
(1) Jacques Faget, Médiationpénale et travail d’intérêtgénéral en France, dans Travail d’intérêtgénéral 

et médiationpénale, socialization du penal ou penalization du social?, dir Philippe MARY, 

Bruylant, Bruxelles, 1997, P.132. 

(2) Mahmoud NajeebHusny. The science of crime. Al-Nahda Al-Arabia publication and distribution 

house. Cairo. 1992, 535. 

AteyaMuhana. Alternative punishments to short term custodial punishments. The 

national penal journal. Vol. 35, Issue no. 2-3, November, 1992, p.9 
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the convict shall work for free. Thus, the production costs of the enterprise shall 

decrease.  

2.2 The ones who are against the community sentence 

Much criticism has been madeby jurists against community sentence. For 

instance, some jurists suggest that community sentence doesn’t serve as a 

deterrent punishment. Some jurists suggest that community sentence isn’t 

effective without implementing rehabilitation programs. Some jurists suggest 

that community sentence isn’t an effective deterrent punishmentfor the convict 

who cause a serious threat to society. In addition, some jurists suggest that it’s 

difficult to enforce community sentencein collaboration with several bodies. The 

criticism against community sentence is illustrated below: 

First: Community sentence doesn’t serve as a deterrent punishment 

Some jurists
(1)

suggest that community sentence doesn’t serve as a deterrent 

punishment for the public. They believe that this sentence weakens the 

punishment system adopted by the government. Other jurists
(2) 

suggest that this 

shortcoming can be addressed through limiting the enforcement of the 

community sentence to specific cases only. That should be done in a manner that 

is consistent with the requirements of achieving justice. It should be done in a 

manner that deters the public from committing crimes. Such limitation can be 

enforced through setting specific conditions by the legislator for enforcing 

community sentence. Such conditions may be related to the convict 

himself/herself or the type of the committed crime itself. The latter jurists 

believe that such conditions must be flexible in a manner that allows the judge to 

enforce the community sentence on the cases he/she deems appropriate. That 

should be determined by the judge through a discretionary judgment issued 

based on the circumstances of the convict. The latter jurists believe thatthe judge 

should do that with ensuring that the public are deterred and justice is achieved. 

In response to the latter criticism, the researchers and some jurists 
(3)

 suggest 

that community sentence can effectively deter the public from committing 

crime. They suggest that community sentence serves as a social response 

towards committing a crime. They suggest that community sentence can 

                                                

(1) Raymond Screvens, op.cit, P.11. 

(2) Sharif, SayedKamel, op cit., p 368. 
(3)  Omar Salem, op cit., p.6. 
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society and public institutions. It’s because serving community sentence 

requires the engagement and cooperation of the society’s members.  

Through serving the community sentence, the convict shall make up for 

the damages that his/her crime caused to the society’s security and order. That 

is because community sentence is carried out for free.When serving the 

community sentence, the representatives of public bodies shall be engaged in 

determining the nature of the work. Those representatives shall be engaged in 

the rehabilitation process. When serving the community sentence, the 

probation officers or social supervisors shall be engaged too
(1)

. 

When serving the community sentence, it is necessary to enforce effective 

supervision over the convict. Such supervision shall ensure that the convict has 

been re-integrated in society. It shall reduce the probabilities of re-committing a 

crime by the convict. It shall promote a sense of responsibility among convicts 

towards society. It shall enable convicts to handle the challenges they might face 

when integrating them in society. 

Fifth: The economic benefits of the community sentence: 

Community sentence meets important economic goals. For instance, it 

maximizes the national production. It enables the government to save the costs 

associated with custodial punishments. That is because community sentence 

reduces the number of prisoners inside prisons. To illustrate more, 

prisonsrequire money. However, such money is spent by the government 

without achieving any benefit
(2)

. 

Community sentence maximizes the national production. That is because 

community sentence enables the government to recruit the workforce in the 

production process. However, through the custodial punishment, the convict 

shall lose his/her job. Through the community sentence, the convicts can be 

recruited in national enterprises that are affiliated with public bodies. That shall 

increase the gross domestic income. For sure, that shall increase the job 

opportunities available to the convicts when finishing their community sentence 

at such national enterprises. Recruiting convicts in national enterprises shall 

provide the society with products which prices are relativelylow. That is because 

                                                

(1) Safa’ Utani. Op, cit., p 434. 

(2) Safa’ Utani. Op, cit., p444. 
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illustrate more, when the convictsleave prison, it shall become difficult for them 

to return to their normal lives and jobs. That is because prison 

stigmatizes everyone who got out from it
(1)

. 

There are various merits for community sentence. However, some jurists
(2)

 

criticize the community sentence listed in some comparative legislations. That is 

because some comparative legislations enforce community sentence on convicts 

without enrolling them in a rehabilitation program. Through such a program, the 

convict’s behavior and ethical problems shall be addressed. According to the 

latter jurists, in order for the community sentence to be effective, it must be 

enforced along with a rehabilitation program. Through this program, the convict 

must be supervised and the completion of the work must be followed up. 

Through this program, there must be several restrictions enforced on the convict. 

Through this program, the convict must be obliged to do several obligations. 

The researchers of the present study believes that community sentence is 

effective for the convicts who do not cause a serious threat to society. He 

believes it would be enough to issue judgments that condemn such convicts and 

oblige them to serve community service. He believes that the judge should 

analyze the convict’s personality and examine the convict’s academic 

qualification and his/her professional and technical expertise. Such analysis and 

examination are needed for determining whether to enforce a community 

sentence, custodial punishment or any other alternative punishment, such as: 

probation or suspended punishment. 

Fourth: Community sentence engages the society in achieving justice: 

Some jurists
(3)

 believe that community sentence is considered one of the 

most important alternative punishments to short-term imprisonment. They 

believe that community sentence engages the society in achieving justice.  In 

other words, community sentence engages the society in enforcing 

punishment over the convict. That is because community sentence is served in 

                                                

(1) Safa’ Utani. Op, cit., p.441. 

(2) Ayman Ramadan Al-Zeiny, Short term custodial punishments and their alternatives: A 

comparative study. PhD dissertation in police science. Faculty of graduate studies. Police 

Academy. Cairo. 2003, p.323. 

(3) Ahmad Issam Al-DeenMaleegy. Assessment for the wok at penal institutions: The modern 

development of punishment-related policies: A comparative study. The national center for 

social and penal research. Cairo. 2000, p.114. 
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positively affect the living conditions of prisoners inside the penal institutions. 

In other words, it improves the conditions in prisons. 

The major reasons leading to the rise of crime rate and recommitting crimes 

include: the socialization of prisoners with one another inside the penal 

institutions. Based on statistics, the percentage of the prisoners whore-commit 

crimes after leaving penal institutions is high
(1)

. Therefore, many jurists claimed 

for enforcing alternative punishments to custodial punishments that can meet the 

goals of custodial punishments. Such goals include deterring the public and the 

convict himself/herself from committing crimes and letting the convicts avoid 

socializing with prisoners in a corrupted environment. Such alternative 

punishments include: community sentence. 

Third: Rehabilitating the convicts and re-integrating them in society: 

Community sentence plays a very significant role in rehabilitating the 

convicts. It turns those convicts into good citizens and re-integrate them in 

society. It promotes positive feelings among convicts. It makes convicts 

confident about their potentials and capabilities to do good works that are for the 

benefit of the society which laws have been violated by them. If the convicts 

were willing to do the community sentence, it means that they do not cause a 

serious threat to society. It means that those convicts shall return to society as 

beneficial and productive members. That is the goal sought from rehabilitating 

the convicts. In fact, the rehabilitationof convicts aims at providing convicts 

with opportunities to integrate socially with the members of the society. Thus, 

the community service shall strengthen the convicts’ relationship with society. It 

improves the convicts’ self-confidence and activate the convicts’ role in society. 

It plays a significant role in the rehabilitation of convicts. 

When the convicts return to their jobs after finishing their community 

sentence, they shall realize the value of freedom.  They shall also realize the 

consequences of restricting their freedom. They shall realize the consequences 

of committing crimes. That shall lead to rehabilitating the convicts. Enforcing 

community sentence on convicts shall spare them from the personal and social 

problems that might be experienced after serving custodial punishments. To 

                                                

(1) A report issued by the United Nations Secretary-General on 1/6/1991. It is submitted for 

the eighthUnited Nations Congress on Crime Prevention and Criminal Justice in Havana, 

Cuba during 8-7/9/1991. 
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prisoners.  It rehabilitates the convicts. It ensures that the convict shall not 

recommit a crime. It has many economic benefits. The merits of community 

sentence are illustrated below 

First: Community sentence eliminates the demerits of short-term 

custodial punishments: 

Some of the jurists
(1)

 who support the enforcement of community sentence 

suggest that community sentence eliminates the demerits of short-term 

custodial punishments. They suggest that community sentence is needed for the 

convicts who do not have a criminal record and the convicts who do not cause a 

serious threat to society. It should be noted that community sentence is enforced 

today because many jurists claimed for having alternative punishments to 

imprisonment that spare convicts from imprisonment. 

The latter jurists
(2) 

suggest that community sentence is effective as an 

alternative punishment for short-term imprisonment. They believe that 

community sentence is effective for rehabilitating the convicts who don’t have 

any criminal record. That is because the latter convicts don’t not cause a serious 

threat to society. The latter jurists believe that it would be enough to issue 

judgments that condemn such convicts and oblige them to serve community 

service. They believe that it would be enough to enforce control over such 

convicts. They believe that carrying out these measures would be enough instead 

of depriving them from their freedomthrough custodial punishments 

Second: Community sentence ensures that prisons shall not be crowded with 

prisoners and convicts shall not recommit crimes 

Community sentence ensures that prisons shall not be crowded with 

prisoners. That is because community sentence is served by convicts outside 

prisons. It is because community sentence reduces the number of the prisoners 

serving their sentence insidepenal institutions.  Thus, community sentenceshall 

                                                

(1) Jean Pradel, Droitpénalgénéral, Edition Cujas, Paris, 2000, P.654. Charlotte Vanneste, Le 

travail d’intérêtgénéral, pour le meilleurou pour le pire, R.D.P.C 1993, P.844 et 847. 

Hélén Durand-Cogos, Dominque Puechmaille, Réflexionssur dix ansd’application du 

travail d’intérêt général,1994 Gaz. Pal.4,5, Février , P.12. 

Sharif, SayedKamel, op cit., p.368. 

(2) Raymond Screvens, Le travail d’intérét general, R.D.P.C, 1992, P.10. Charlotte Vanneste, 

Le travail d’intérêtgénéral, op. cit, P.843. 
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f) The judicial body and the authorities responsible for enforcement: 

In case the community sentence is enforced as an independent punishment or 

in conjunction with a suspended punishment, the judge is the one who has 

jurisdiction over supervising the completion of the work. In case the community 

sentence is enforced as a settlement for a penal case, the public attorney office 

or the delegate or the representative of the public attorney shall have jurisdiction 

over supervising the completion of the work. 

As for the administrative bodies that must follow up the completion of the 

work, they vary. In case the community sentence is enforced as an independent 

punishment or in conjunction with a suspended punishment, the administrative 

bodies shall vary based on the convict age (i.e. the convict may be an adult or 

juvenile). If the convict is an adult in any of the latter cases, the prisons 

department shall be responsible for following up the completion of the work. If 

the convict is a juvenile in any of the latter cases,the department of the 

judicialprotection of juveniles shall be responsible for following up the 

completion of the work. In case the community sentence is a settlement for a 

penal case and the convict is an adult, the prisons department must follow up the 

completion of the work. In case the community sentence is a settlement for a 

penal case and the convict is a juvenile, the delegate of the public attorney must 

follow up the completion of the work.  

2 The significance of community sentence as a punishment  

There is a debate among the jurists specialized in penal law about the 

effectiveness of community sentence. For instance, it’s believed that community 

sentence makes reforms to the punishment system of the state. Other jurists 

believe that community sentenceweakens the punishment system of the state. 

Through the sub-sections below, the researchersshed a light on these views: 

2.1  The ones who support the community sentence 

In many countries (including France), community sentence has been 

receiving much attention by jurists
(1)

.Those jurists support the enforcement of 

community sentence due to its benefits to the punishment system. For example, 

the enforcement of community sentence eliminates the demerits of short-term 

custodial punishments. It ensures that prisons shall not be crowded with 

                                                

(1) Dominique Gaillardot, Les sanctions pénales alternatives, R.I.D.C, 1994, P.19. 
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criminal record. In other words, (the convict mustn’t have committed a crime 

before). In case the community sentence is enforced in conjunction with a 

suspended punishment, the convict’s criminal record doesn’t matter. 

d) The temporal limits 

The temporal limits of thecommunity sentence differ from one form to 

another. For instance, if the community sentence is enforced as an independent 

punishment, the temporal limits shall be determined based on the type of the 

committed crime. In this case, in case the convict committed a misdemeanor, the 

convict must serve 20-210 hours. In case the convict committed a violation, he 

must serve 20-120 hours.  

In case the convict has a job, he/she can serve many hours consecutively. 

That applies provided that the convict doesn’t serve more than 12 hours 

consecutive hours.  

The community sentence may be enforced in conjunction with a suspended 

punishment. That only applies to the convicts who committed a misdemeanor. In 

this case, the working hoursshall be within the range of 20-210. In case the 

community sentence is enforcedas a settlement for a penal case and the convict 

committed a misdemeanor, the working hours shall not exceed 60 hours. In case 

the community sentence is enforced as a settlement for a penal case and the 

convict committed a violation, the working hours shall not exceed 30 hours. In 

case the community sentence isenforced in conjunction with a suspended 

punishment, the duration of committing the workmustn’t exceed 18 months. In 

case the community sentence is enforced as asettlement for a penal case, the 

duration of committing the work mustn’t exceed 12 months.  

e) Time of initiating the enforcement of the community sentence 

In case the community sentence is an independent punishment, the 

procedures of enforcement shall initiate on the date of considering the 

judgement as a final judgement. In case the community sentence is enforced as a 

settlement for a penal case, the procedures of enforcement shall initiate on the 

date of notifying the convict with the recognition of the agreement concluded for 

settling the penal case. 
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punishment for imprisonment. They enforce community sentence to protect the 

society from the threat caused by criminals to it (Article 120 of the UAE penal 

law). However, it’s believed that community sentence doesn’t protect the society 

from the threat caused by criminals.
(1)

 

Second: Aspects for distinguishing between the forms of community 

sentence: 

The researchers presented below the aspects used fordistinguishing between 

the forms of community sentence under the French law
(2)

 

a) The nature of the procedure 

One can distinguish between the forms of community sentence under the 

French law based on the nature of the measure. For instance, under the French 

law, the community sentence as direct or collateral consequence of the 

criminal conviction may be enforced on the ones committing misdemeanor. As 

for the community sentence in conjunction with a suspended punishment, it is 

enforced - under the French law0 on the ones who commitfelonies and 

misdemeanors that requires imprisonment for a period that doesn’t exceed five 

years. The French legislator acknowledges community sentence as a settlement 

for a penal case (an alternative to criminal prosecution) 

b) Conditions for enforcement: 

Under the French law, all the forms of community sentence requires the 

attendance of the convict and obtaining his/her approval. That applies whether 

the community sentence is an independent punishment or enforced in 

conjunction with a suspended punishment. In case the community sentence is a 

settlement for a penal case, the convict must be attending the session and agree 

to the procedures of the settlement. 

c) The convict mustn’t be havinga criminal record 

Under the French law, in case the community sentence is an independent 

punishment or a settlement for a penal case, the convict mustn’t be having a 

                                                

(1) Further information shall be presented in the following sections. 

(2) Community sentence is recognized as an independent punishment through article 131/8 of 

the French penal law. It is recognized as a punishment in conjunction with a suspended 

punishment through article 132/54 of the French penal law. It recognized as a settlement 

for a penal case through article 41/2-6of the French penal law. Ministère de la justice et 

des libertés, Ibid, p.38. 



The Role of Community Service Sentence in Rehabilitating           Dr. Rami Omar Abu Rukba 

the Criminally Convict: A comparative Study                                 Dr. MalekHamad AbuNaseir 

12 

sentence in conjunction with a suspended punishment can be enforced in case 

the age of the convict is within the range of (16-18) years (Article 20/5 of 

thejuvenile delinquency decree No. 45-174 which was issued on 2/2/1945)
(1)

 

c) Community sentence as a settlement for a penal case 

Article 41/2 of the French law of penal procedures suggests that the 

community sentence is a measure taken as a settlement for a penal case. This 

measure shall spare judicial bodies from proceeding in penal procedures in 

specific cases
(2)

. 

The latter article suggests that settlement may be represented in one measure 

or several measures. Such measures include: doing a community service that 

doesn’t exceed 60 hours within a period that doesn’t exceed 6 months for free. 

The latter measure is carried out in case of committing a misdemeanor. Under 

the latter article, in case of committing a violation, the community sentence 

mustn’t exceed 30 hours and must be carried out within a period that doesn’t 

exceed 3 month. Under the French legislations, doing the community sentence 

as a settlement for a penal case shall lead to closing the penal case (article 41/2/6 

of the French law of penal procedures). 

The community sentence in this form differs from the first and second 

forms. However, there are similarities between them. For instance, in each form, 

the community sentence is enforced on the convict himself/herself. In each 

form, the community sentence serves as the response of the judicial body 

towards committing a crime. In each form, serving the community sentence 

requires the approval of the criminal to serve it.  In each form, the community 

sentence involves doing a work for the benefit of the society without getting 

something in return. In each form, the community sentence involves doing 

works of the same nature and for the same type of institutions. In each form, 

serving the community sentence is supervised by the prisons department. 

d) Community sentence as a specific penal measure 

Severalcomparative legislations –e.g. the Emirati legislations- enforce that 

community sentence as a specific penal measure that serves as an alternative 

                                                

(1) Ministère de la justice et des libertés, Guide du Travail d’IntérêtGénéral, Guide 

Méthodologique,Mai 2011, P.10. 

(2) Ministère de la justice et des libertés,Ibid, p.34 
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punishment for custodial punishments. To be specific, the French legislator 

allowed the judge to suspense the punishment and enforce community sentence 

when committing felonies or misdemeanors that require imprisonment for a 

period that doesn’t exceed five years (article 132/54 of the French penal law). 

There are similarities between the first and second forms of community 

sentence. However, the second form has a dual nature. That is because the 

second form includes a suspended punishment and a community sentence. In 

this case, the convict shall be put under probation. When enforcing community 

sentence in this form, the judge shall identify the number of working hours, 

nature of the work, the institution to serve at, and the duration required for 

finishing the work. When enforcing community sentence in this form, the judge 

shall identify other obligations to be carried out by the convict himself/herself. 

Such obligations include: providing the victim with a compensation or special 

care (articles 132/54 and 132/56 of the French penal law).
(1)

 

This community sentence in this form may be enforced through issuing a 

court judgment that condemns the convict. It may be enforced through issuing a 

subsequent decision following the judgment. In the latter case, the judge shall 

replace the remaining imprisonment period of time which doesn’t exceed 6 

months with community sentence. Based on articles 132/54, 132/40 and 132/41 

of the French penal law, the provisions that regulate the community sentence in 

conjunction with a suspended punishment are the same ones that regulate the 

suspended punishment in conjunction with a probation period. Community 

sentence is considered as an obligation that must be carried out by the convict, 

especially when putting the community sentence is enforced in conjunction with 

a suspended punishment and probation (article 132/56 of the French penal law 

and 747/1 of the French procedures law). 

There is a difference between community sentence in conjunction with a 

suspended punishment and a suspended punishment in conjunction with a 

probation period. If the judge wants to issue a judgment that includes 

community sentence in conjunction with a suspended punishment, the 

suspended punishment must be fully suspended (Articles 132/56 and 132/42 of 

the French penal law).  The duration of the suspended punishment in 

conjunction with a probation period mustn’t exceed 18 months. The community 

                                                

(1)Omar, Salem. Ibid, p.10. 
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There are four forms for community sentence. These forms are listed 

below: 

a) Community sentence as an independent punishment (it may be direct or 

collateral consequence of the criminal conviction) 

Many legislators recognize community sentence –through legislations- as 

an independent punishment. For instance, the French penal law suggests that 

community sentence may be issued by a punishmentby the misdemeanor 

court, the police court, orthe juvenile court. The community sentence may be 

issued by the juvenile court in case the age of theaccused is within the range 

of (16-18) years. It may be a direct or collateral consequence of the 

criminal conviction. It is recognized through articles 131/3 of the French 

penal law as a punishmentfor committing misdemeanors. It is recognized 

through articles 131/8 of the French penal law). The latter article suggests that 

the court may enforce community sentence as a direct consequence of the 

criminal conviction when committing crimes that require imprisonment. 

Under the latter article, the community sentence is represented in doing a 

community service for (20-210) hours without receiving something in return 

for the favor of a public or private legal person assigned to do public service 

or an association authorized to do community services. Under the latter 

article, the community sentence may be enforced as a collateral consequence 

of a criminal conviction when committing certain violations for the traffic 

law, such as driving under the influence of alcohol. 

b) Community sentence in conjunction with a suspended punishment 

The French and Jordanian legislators
(1)

 recognize community sentence in 

conjunction with a suspended punishment
(2)

. They recognize it as an alternative 

                                                

(1) Further information is presented through the following sections of this study. 

(2)Suspension: It refers to a system through which the enforcement of the sentence shall be 

delayed for a specific period based on the court judgement. During this duration, if the 

convict didn’t commit any crime and show a good behavior, the punishment shall be 

dropped and considered non-existent. However, if the convict committed a crime during 

this period, the suspension of the punishment shall be cancelled and the punishment shall 

be enforced.  

Ma’mounSalama. The penal law- the general section. Al-Nahda Al-Arabia publication and 

distribution house. Cairo. 2003, p.637. 

Omar, Salem. New features for the suspension systems under the penal law.  Al-Nahda Al-

Arabia publication and distribution house. Cairo. 2006, p.9. 
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In the light of the aforementioned definitions, the researchers set a definition 

for the term (community sentence). He defines it as (an alternative punishment 

for imprisonment. It is determined through a discretionary judgment issued by 

the judge in accordance with the legislations. It is represented in doing works 

that are for the benefit of the society. It is carried out for a specific period of 

time). 

1.8 The characteristics, and forms of community sentence 

This part presents the characteristics of community sentence. It presents the 

four forms of community sentence from the perspective of the jurists specialized 

in the penal law. 

1.8.1 The characteristics of community sentence 

Based on the aforementioned definitions, it can be noticed that there are 

special characteristics for community sentence. It may take the form of a 

punishment or a measure. It involves carrying out a work for free (i.e. without 

receiving something in return) under a court judgment. It is carried out for a 

legal person authorized to do works for the benefit of the public. To be specific, 

the characteristics of community sentence are presented below. 

a) Community sentence is carried out without receiving something in return: 

Community sentence involves carrying out a work for free (i.e. without 

receiving something in return). Thus, dong it is painful psychologically 

for the criminal. Therefore, the criminal is obliged to do such a work to 

make amends for his/her crime.  

b) Community sentence is carried out at a public body or institution: 

Community sentence is carried out for the benefit of the public. To be 

specific, it is carried out for the benefit of the government or a public body. 

For instance, in France, it is carried out for the favor of a public or private 

legal person assigned to do public service or for an association authorized to 

do community services. The outcome of the community sentence shall be for 

the benefit of the public rather than for the benefit of personal interest  

1.8.2 The forms of community sentence and aspects for distinguishing 

between them: 

First: Theforms of community sentence: 
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the Minister of Interior Affairs and the Ministry of Human Resources and 

Emiratisation.  Suchinstitutions which may be chosen bythe head of a local 

judicial body). 

Most of the comparative legislators–especially the French legislations- 

didn’t identify the meaning of community sentence explicitly. However, they 

define community sentence implicitly through penal legislations. For instance, 

article 131/8 of the French penal law defines community sentence as follows: 

(Community sentence is a punishment through which the convict shall be doing 

an act for the benefit of the public without receiving anything in return. The 

convict shall do this act for a public or private legal person assigned to do public 

services or for an association authorized to do community services). 

Community sentence may be defined as a
(1)

 (punishment through which the 

convicted person or the person serving a custodial punishment is obliged to do a 

community service without receiving something in return for a period 

determined by the court or the public attorney office. This punishment is 

determined in accordance with the relevant legislations. It is carried out for the 

favor of a public association, institution or body for free). Other jurists
(2)

 define 

community sentence as a (punishment through which the criminal shall be 

obliged to work in a public institution for specific hours. The criminal may work 

in daily basis or during specific days of each month. That is identified through 

the judgment. The issued judgment identifies the institution that the criminal 

shall work at and the type of work he/she shall do at the selected institution. It 

identifies the number of hours he/she must serve. It identifies the period of time 

through which these hours must be completed). It can be noticed that these 

definitions are derived from the definition listed in article 131/8 of the French 

penal law. 

                                                

(1) Pierre Couvart, Les trios visages du travail d’intérêtsgénéral, Revue de science criminelle 

et de droitpénalcomparé, 1989, No.1. P.159. François Staechele, La pratique de 

l’application des peines, Paris, 1995, No.667., P.321. 

Sharif, SayedKamel, Alternative punishment to short-term imprisonment under the 

modern penal legislations. Al-Feker Al-Shurti journal; A journal for the General 

Command of Abu Dhabi Police. UAE. Issue No. 9, Vol. 3.  2000, p.268. 

Safa’ Utani. Community sentence under the contemporary policy of punishment: A 

comparative study. The Jounral of Damascus University for legal and economic sciences. 

Vol No. 25. Issue No. 2, 2009, p.430. 

(2) Philippe Conte, Et Patrick Maistre Du Chambon, DroitPénalgénéral, Coll. U, Armand 

Colin, 5eme éd, Paris, 2000, P.783. 
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1.5 The Study’s Approach: 

The present study adopted a comparative analytical approach. Through 

adopting this approach, the researchersanalyzed and examined several penal 

legislations and jurists’ views which are related to community sentence. They 

examined all the aspects of such legislations. They examined the meaning, 

characteristics, forms, significance and applications of community sentence. 

They aimed to explore these issues under the French, Emirati, and Jordanian 

legislations. They aimed to explore these issues in order to identify the strengths 

and weakness of these legislations. 

1.6 The Study’s Structure  

-The meaning of community sentence  

- Applications of community sentence under comparative legislations  

 

2. The meaning of community sentence 

Community sentence is considered a new punishment that is listed in 

penal laws. It aims at rehabilitating the ones convicted. It spares convicts the 

socialization with dangerous criminals in prisons. It ensures that prisons shall 

not be crowded with prisoners. Through the sub-sections below, the 

researchers identifies the meaning, characteristics, forms, significance and 

examples of community sentence: 

 

1.7 Definition of community sentence 

Several contemporary legislations provided a definition for the term 

(community sentence). They include the Jordanian and Emirati legislations. 

Article 25 of the Jordanian penal law No. 27 of 2017 defines community 

sentence as follows: (Community sentence is a punishment through which the 

convict shall be obliged to do a community service. It is determined by the 

court. It mustn’t be less than 40 hours and mustn’t exceed 200 hours. However, 

it must be carried out by the convict within a period that doesn’t exceed one 

year). Article 120 of the UAE penal law No. 7 of 2016 defines community 

sentence as follows: (Community sentence is a punishment through which the 

convict shall beobliged to do a community service that is determined by the 

Council of Ministers. It is carried out by the convict in any of the 

institutionswhich may be chosen by the Minister of Justice in collaboration with 
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applications of community sentence. It aimed to explore these things under the 

French, Emirati, and Jordanian legislations. It aimed to explore the shortcomings 

in these legislations in this regard. 
1.3 Statement of the problem: 

Among the issues related to the contemporary policies of punishment, the 

most controversial issue is custodial punishment. During earlier times, 

custodial punishment used to serve as a punishment that detersthe publicand the 

convict himself/herself from committing crimes. It used to serve as a 

punishment that spares people from harsh physical punishments. However, 

today, there are many debates and doubts associated with community sentence. 

That is because it has been proved that the negative impacts of 

custodial punishment are much greater than the positive impacts of this 

punishment. Such negative impacts include: economic, social and security 

impacts. For instance, the probabilities of re-committing crimes after leaving 

prison are high. That indicates that there are serious shortcomings in 

custodial punishment. 

In other words, there are many negative impacts for custodialpunishments. 

These impacts do not affect the convicts only. In fact, they affect other people 

who didn’t commit the crime. Therefore, many legislators recognized 

community sentence as an alternative punishment for imprisonment. In this 

regard, the present study aimed to explore the effectiveness of community 

sentence-as an alternative punishment for short-term imprisonment- in deterring 

the public and the convict himself/herself from committing crimes. 
 

1.4 The Study’s Questions:  

The present study aimed to answer the following questions: 

- What are the meaning, characteristcs and forms of community sentenceas an 

alternative punishment for short-term imprisonment? 

- What is the significacne of of community sentence as a punishemnt? Did  

ommunity sentencemeet the goals intended from it? 

- What are the provisions and applications of community sentence under the 

French, Emirati, and Jordanian legislations? 

- Can community sentences meet the goals intended from punishing the 

convicts? 
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1. Introduction: 

Punishments under the penal law are still considered an important element of 

this law. They are still considered an effective mean for fighting against crimes 

in society and enforcing social control over society. For many years, jurists have 

been examining custodial punishments in terms of their benefits to society. They 

have been examining ways for addressing the negative impacts 

ofcustodial punishments on society and individuals. In fact, there are many 

disadvantages for enforcing custodial punishments on criminals. For instance, 

the increase of the number of prisoners made prisons crowded. It led to 

hindering the staff at prisons from implementing in-prison rehabilitation 

programs. In addition, many governments are not concerned in improving the 

living conditions in prisons. Therefore, many prisons today aren’t suitable 

considered places for rehabilitating convicts. In fact, they have become 

corrupted environments that promote crimes in societies. Many prisons today 

include infringements for prisoners’ rights.  In the light of the aforementioned 

information, jurists today become interested in enforcing alternative 

punishmentsto imprisonment, such as: the non-custodial punishments which are 

enforced outside the penal institutions. Non-custodial punishments include: 

community sentence. 

1.1 Significance of the study: 

The present study is significant due to the benefits of community sentence to 

the convicts and the society. Such benefits include: the protection of the 

convicts’ human rights and sparing convicts from imprisonment and its negative 

impacts on them. Several studies proved that imprisonment has negative impacts 

on convicts. There are several benefits for community sentence. Such benefits 

include rehabilitating the ones convicted in pursuant to the penal law and re-

integrating them in society. In addition, community sentence serves a source for 

generating national income. It enables the convicts to retain their jobs while they 

are serving their sentence. Retaining their jobs shall provide them with a 

legitimate income.  Contrary to the community sentence, serving time in prison 

shall stigmatize the convicts and hinder them from getting a job. 

1.2 The Study’s Objectives: 

The present study aimed to shed a light on community sentence which is 

adopted by several legislations as an alterative punishment for imprisonment. It 

aimed to identify the meaning, characteristics, forms, significance and 
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Abstract 

There are many debates on the custodial punishments among the specialists 

in the contemporary sanction policies. Custodial punishments aim at deterring 

the public from committing crimes. They aim at deterring the convict himself/ 

herself from committing crimes. The effectiveness of custodial punishments has 

been questioned recently.  It has been proved that the disadvantages of 

custodial punishments are greater than the advantages of such punishments. 

Therefore, several legislators started enforcing community sentences as 

alternatives for custodial punishments. That is because community sentences 

have proved their effectiveness in reducing the number of convicts in prisons. It 

is because community sentences have proved their effectiveness in sparing 

convicts the negative impacts of serving time in prison. It is because community 

sentences can be customized in accordance with the personality and conditions 

of the convict. Through enforcing community sentences, public interests can be 

met. Through enforcing community sentences, costs shall be reduced and free 

services shall be provided to the members of the society by the convicts. 

Community sentences are enforced in order for convicts to compensate the 

members of the society for the social damages they have caused.  

Keywords: Community sentence, new punishments, alternative punishments, 

non-custodial punishments  
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 Author, titel proceedings, Volume or issue no, place of conference, place of 

proceedings publication, year. 
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Aqil, Nabeeh. "Mawled AL- Hizbeyah AL- Seyasiyah wa Qadeyat AL- Hukm. "The 

Fourth International Conference on The History of Bilad AL- Sham Bilad AL- Sham in 

the Ummayad Era), volume , University of jordan, Amman. . 

Carlier,p. and King, G. . Qustal al- Balqa: An Umayyal Site in Jordan. Proceedings 

of the fourth International conference on the History of Bilad AL- Sham, vol. . the 

University of Jordan. Pp. -. 

E.Dissertation / The sies: 

Author, Year, title, MA This or phD dissertation, University, place. 
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AL- Abbadi, Abdul- Salam. Daoud, , AL- Kulayah Fi AL- Shayah AL- Islameyah 

wa wathifatuha wa Quyooduha: A Comparative study with positive Laws. Ph D 

Dissertation, AL- Azhar University, AL- Azhar, Cairo. 

Swies, R. . Construction Insurance in the Arab Gulf Area: An Analysis of Cover 

and Contracts, ph. D Thesis, The city University, London. 
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A. At the end of a dissertation 
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book, publisher, place of publication, edition number and year of publication. 
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Al-Sanhury, Abdul – Razaq, AL-Waseet Fi SharH AL- Qanun AL- Madani; Dar Ehyaal 

AL-Turath AL-Arabi. Beirut, . 
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Annahi, Salahuddin, Tawheed Ahkam AL- Ethbaat Fi AL- Bilad AL- Arabiyah: Majallt 

AL- Qadaa: Baghdad, volume one, , pp.  – . 

Hardfield, H. . The Increasing Domestic Use of the letter of Credit. Unifirm 

Commencial Code Law Journal, 4:  – . 

B.Margin: 

Shortened author's name, shortened title of the research paper, Journal, page. 
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