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Abstract

This study scrutinises surrogacy as a global industry and its
presence in some Arab and foreign legislations, characterised by
considerable discrepancies, ranging from unrestrained
acceptance of both commercial and altruistic forms to partial
acceptance of one form over another, to utter rejection, which
reached a crescendo with criminalisation and punishment.
Amid these legislations, the Jordanian legislation stands in a
grey area, as it has disallowed all forms of surrogacy, without
explicitly mentioning or criminalising it. Hence, this study
demonstrates that the lawmaker’s attitude is inextricably linked
to the process of determining the civil characterisation of the
contract and arrangements associated with it, and the difficulty
in establishing the legality of the contract from a civil law
perspective may ineluctably lead to its criminalisation.
However, this has not been the case in all comparative criminal
legislations. Thus, this study comes to place surrogacy or
surrogate motherhood as being considered an assisted
reproductive technique under the criminal legislation’s
microscope. It aims to assess its legitimacy or illegitimacy by
exploring whether this technique, in itself, constitutes crimes
under the Jordanian Penal Act and other supplementary
criminal Laws. The study has concluded that, notwithstanding
the scientific community’s recognition as a reliable medical
means that pays off scientifically and medically, it has still been
posing legal doubts about the validity of the contract made in
this regard, as well as misgivings related to its encroachment on
legal interests protected through criminalisation and
punishment by the penal lawmaker.
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