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Third Party Funding in International Commercial Arbitration

Prof. Musleh Ahmed Al-Tarawneh
Sali Nawaf Al-Sahawneh

Abstract

Despite the proliferation of the phenomnon of Third Party Funding in
international commercial arbitration in Western countries and the large
volume of theoritical studies in the subject, there is obvious scarcey of the
same studies in the Arab countries. Therefore, we decided to submit to the
Arab legal community this study in Arabic analysing the issue of Third Party
Funding in International Commercial Arbitration (TPF)focusing on its TPF in
general and then examined the concept of TPF, its types, benefits and risks.
The study also examines the legal and ethical challenges that TPF may face in
parctice.

The study also sets out the most acceptable principles and practices that
should prevail with the use of TPF worlwide. Lastly, the study discusses the
possiblity of applying TPF mechanison in Jordan.

Keywords: Arbitration, Third Party Funding, Conflict of Interests, Disclosure,
Integrity and Impartiality of the Arbitrators, Cost Allocation,
Lawyer, Clienet Relationship, Privilege and Professional
Secrecy, Jordan Arbitration Law.
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(2) Queen Mary University of London and White & Case LLP, (2015) International

Arbitration Survey: Improvements and Innovations in International Arbitration
(Queen Mary University of London and Whit & Case LLP (2015) 2, at:
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(1) See L. NIEUWVELD and V. SHANNON, (2012), Third-Party Funding in International
Arbitration, Alphen an den Rijn, Kluwer Law International; M. STEINITZ, (2011),
“Whose Claim Is This Anyway? Third-Party Litigation Funding”, 95 Minn. L.
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in C. ROGERS, (2014), Ethics in International Arbitration, Oxford University Press,
forthcoming; BURFORD CAPITAL LIMITED, “Everything Must Change”, Burford
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(2) Thibault De Boulle, 2013/2014, Third Party Funding in International Commercial
Arbitration, Master’s thesis, faculty of Law, Gttent University, Page 29, at:
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(1) S. SEIDEL,(2013) Third Party Investing in International Arbitration Claims, To Invest or not to
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(1) C. KAPLAN, (2013) “Third-party funding in international arbitration: Issues for
counsel” in B. CREMADES and A. DIMOLITSA (eds.), Dossier X: Third-party
Funding in International Arbitration, Paris, ICC Publishing S. A., P70.

(2) L. NIEUWVELD and V. SHANNON, (2012) Third-Party Funding in International
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(1) C. MILES and S. VASANI, (2008) “Case notes on third-party funding”, 35(1) Global
Arb. Rev. at: www.lalive.ch/data/publications/Third_Party Funding.pdf ; S. Martin,
(2008), Litigation Financing: Another Subprime Industry That Has a Place in the United
State Market, 53, VILL, L. Rev, 107.

(2) L. Nieuwveld and V. Shannon, Third Party Funding in International Arbitration, op, cit,
p 6.

(3) L. NIEUWVELD and V. SHANNON, Third-Party Funding in International Arbitration,
op, cit, p6. Also see, C. Bowman, K. Hurford and S. Khouri, (2011), Third Party
Funding in International Commercial and Treaty Arbitration- a Panacea or a Plague? A
discussion of the risks and benefits of Third Party Funding, 8 (4), at:
www.imf.com.au.does.default-source-sitedocumenttdmtpfoct2011.

(4) See, Section 58 of the Court and Legal Service act 1990, and Section 63 of the
Arbitration act 1996, see in more details; I. Meredith and S. Aspinal, (2006), Do
Alternative fee Arrangements have a Place in International Arbitration, 72 Arbitration
23-24; Court of Appeal of Paris 10 July 1992, Rec. Dalloz 1992, 459, note J. Charles,
Rev. Arb. 1992, 609, note L. Philippe; M. Steinitz, (2011), Whose Claim is This
Anyway? Third Party Litigation Funding, 95 Minn. L. Rev, 1293-1294.
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(1) M. Steinitz, (2011), “Whose Claim is This Anyway? Third-Party Litigation Funding”, op
cit pp 1295-1296; S. Seidel, (2011) Insurers Today, Third Party Funders Tomorrow,
Insurance Day, at:
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(2) M. Der Morpurge, (2011), A Comparative Legal and Economic Approach to Third Party
Litigation Funding, 19, Cardozo J. Int, & Comp. L.353; S. Seidel, (2011), Insurers
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www.http\\fulbrookmanagement.com20111029insurerestodaythirdpartyfunderstomorro
W.
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(1) R. Harfouche, and J. Searby, (2013), Third Party Funding, Incentives and Outcomes,
Global Arb. Rev, 2013, 10; in the U.K. ATE insurance premiums are non-recoverable on
a litigation’s success, at: https://globalarbitrationreview.com/insight/the-european-
middle-eastern-and-african-arbitration-review-2013/1036737/third-party-funding-
incentives-and-outcomes

(2) G. Affaki, (20113), A Financing in a Fiancing is a Financing ..., in B. Cremades and A.
Dimolitsa (eds), Dossier X: Third Party Funding in International Arbitration, Paris, ICC
Publishing S.A,11.

(3) V. Shannon, (2013). Recent Developments in Third Party Funding, 30 (4), J.Int, Arab,
pp 449-450, at:
http://scholarlycommons.law.wlu.edu/cgi/viewcontent.cgi?article=1347&context=wlufac
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(2) B. Cremades, (2011),Third Party Litigation Funding, Investing in a Arbitration, 8 (4) TDM, 11 at:

www.crutis.comsitefilespublicationtdmpdf.

(3) FTR Holding SA, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7; several commentators have discussed this remarkable case. See e.g. C.
ROGERS, (2014) “Gamblers, Loan Sharks & Third-Party Funders, op, cit; C. LAMM and E.
HELLBECK, (2013), “Third-party funding in investor-state arbitration” in B. CREMADES and A.
DIMOLITSA (eds.), Dossier X: Third-party Funding in International Arbitration, Paris, ICC Publishing
S.A.,103; see in the same sense Quasar de Valores SICAV S.A. and Others v. Russian Federation, SCC
Case No. 079/2005, Final Award, 12 September 2010; see for a discussion of the latter case, A.
CRIVELLARO, (2013), “Third-party funding and “mass” claims in investment arbitrations” in B.
CREMADES and A. DIMOLITSA (eds.), Dossier X: Third-party Funding in International Arbitration,
Paris, ICC Publishing S.A.,142-144; Nieuwveld discusses another similar case. L. NIEUWVELD,
(2012), “Yukos Oil Wins with Good Samaritan Third Party Funder’s Help?”, Kluwer Arbitration Blog,
http://kluwerarbitrationblog.com/blog/2012/02/17/the-hunt-for-funding/.
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(1) Marc Krestin, (2017), Third Party funding international Arbitration: to Regulate or Not to
regulate, Kluwer Arbitration Blog, at:
http://arbitrationblog.kluwerarbitration.com/2017/12/12/third-party-funding-international-
arbitration-regulate-not-regulate/; ICCA-QMUL Report on Third Party Funding of 2018. Pp 81-
145; Ines Nasr, (2014/2015) Third Party Funding in International Arbitration, Dissertation for
the Fulfillment of Requirements for the Degree of Master in Common Law, University of
Carthage Faculty of Legal, Political, and Social Sciences of Tunisia, pp 48.84.
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(1) Nicolaus Pitkowitz, 2018, Handbook on Third Party Funding in International Arbitration, Juris
USA, Page 43; Maria Nicole Cleis, (2017), The Independence and Impartiality of ICSID
Avrbitrators, Brill Nijhoff, Leiden, Boston, pp 12- 31.
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https://www.uncitral.org/pdf/arabic/texts/arbitration/transparency-convention/Transparency-
Convention-a.pdf
(4) Thibault De Boulle, 2013/2014, Third Party Funding in International Commercial Arbitration,
op, cit, P 54; Jennifer A. Truz, (2013), Full Disclosure Conflicts of interest arising from Third
Party funding in International Commercial Arbitration, op, cit, P5.
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(1) Jessica Gill and Rachel A. Howie, (2018), Third Party funding, Canadian Arbitration and
Mediation Journal. Page 15.

(2) Christopher P. Bogart, 2016, Third Party Financing of International Commercial
Avrbitration op, cit, p3.
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(1) See for more details,: Jennifer A. Truz, (2013), Full Disclosure Conflicts of interest
arising from Third Party funding in International Commercial Arbitration, op, cit.

(2) B. Cremades, (2011) Third Party Funding in International Arbitration, Luzmenu, 5 at:
www.luzmenu.com\cremades\noticias\128.pdf.

(3) Jennifer A. Truz, (2013), Full Disclosure Conflicts of interest arising from Third Party funding in
International Commercial Arbitration, op, cit, P14.
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(1) Nicolaus Pitkowitz, 2018, Handbook on Third Party Funding in International Arbitration, op, cit,
P 94,
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(1) Dominik Horo Dyski and Maria Kierska, (2017), Third Party Funding International Arbitration —
op, cit. P 8.

(2) Ibid, op. cit, P 8.

(3) Indranee Raja S.C, 2017, Third Party Funding reinforcing Singapore as a premier international
dispute resolution center, legal industry. Op, cit, P 4.

(4) South American Silver v. Bolivia South American Silver Limited v. The Pluractional State of
Bolivia (PCA Case No. 2013-15, at:
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases /524 /south-
american-silver-v-bolivia
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(1) S. Brekoulakis, (2016) The Impact of Third Party Funding on Allocation for Costs and
Security for Costs Applications: The ICCA-Queen Mary Task Force Report, Kluwer
Acrbitration Blog, http://kluwerarbitrationblog.com/

(2) Ondrej Svoboda - Jan Kunstyr, Third Party to Pick up the Bill? Cost Issues Relating to
Third Party Funding in Investment Arbitration, op. cit, P. 432.
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(1) Thibault De Boulle, Third Party Funding in International Commercial Arbitration, op.
cit, p. 69

(2) See Rules of art. 37 ICC Arbitration Rules, art. 31 ICDR Arbitration Rules, art. 28
LCIA Arbitration Rules, art. 61(2) ICSID Convention, and art. 42(1) UNCITRAL
Arbitration Rules. see generally G. Born,(2009), International Commercial Arbitration,
Alphen an den Rijn, Kluwer Law International, P 2488-2502.

(3) M. Scherer, “Out in the open? Third-party funding in arbitration”, op. cit, P. 56.

(4) Eric DE Brabandere, Julia Lepeltak, , (2011/2012) ‘Third-Party Funding in International
Investment Arbitration’ op. cit, p. 388.

(5) Cf. Matthew Hodgson, (2015), Cost allocation in ICSID arbitration: theory and
(mis)application. At: https://academiccommons.columbia.edu/doi/10.7916/D89G5M74.

(6) Ondrej Svoboda - Jan Kunstyr, Third Party to Pick up the Bill? Cost Issues Relating to

Third Party Funding in Investment Arbitration, op. cit, P. 432.

(7) Eric DE Brabandere, Julia Lepeltak, (2011/2012) “Third Party Funding in International
Investment Arbitration”, op. cit. p. 11.
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(1) See Civil Procedure Rules, rule 44.2 (2)(a) for litigation and Arbitration Act 1996, sec. 61(2) for
Avrbitration in England.

(2) See generally W. Klirtley and K. Wietrzykowski, (2013),“Should an Arbitral Tribunal Order
Security for Costs When an Impecunious Claimant Is Relying upon Third-Party Funding?”,
30(1) J. Int. Arb. p. 19.

(3) See generally Eric DE Brabandere, Julia Lepeltak, (2011/2012) “Third party funding in
international investment arbitration”, op. cit, p. 11. M. Scherer, A. Goldsmith and C. Flecheti,
(2012) “Third Party Funding in International Arbitration in Europe: Part 1 — op. cit, 215.

(4) G. Barker, “Third-Party Litigation Funding in Australia and Europe, 8 J.L. Econ. & Pol’y 2012,
p. 468. W. Klirtley and K. Wietrzykowski, “Should an Arbitral Tribunal Order Security for
Costs When an Impecunious Claimant Is Relying upon Third-Party Funding?”, op. cit, 19.

(5) Thibault De Boulle, Third Party Funding in International Commercial Arbitration, op. cit, pp. 69.

(6) C. Veljanovski, “Third-Party Litigation Funding in Europe”, Case Associates, at:
http://masonlec.org/site/files/2011/05/veljanovsk.pdf, op. cit, p. 443; R. Harfouche, and J.
Searby, (2012), “Third-Party Funding: Incentives and Outcomes” GAR, Global Arab. at:
https://globalarbitrationreview.com/chapter/1036737/third-party-funding-incentives-and-
outcomes,

(7) M. Kantor, Risk Management tools for respondents-herbe dragons” in Cremades and A.

Dimolitsa (eds.) Dossier X: Third-party Funding in International Arbitration, op. cit, 58.

(8) J. Rosell, (2011),“Arbitration costs as relief and/or damages”, 28 Journal of International
Arbitration 2, 119.

(9) S.D. Franck, (201), “Rationalizing costs in investment treaty arbitration”, 88 Wash. U. L. Rev, p.
793, at:
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(1) See generally L. Nieuwveld and v. Shannon, Third-Party Funding in International Arbitration,
op. cit, p. 27.
(2) D. Smith, (2011) “Shifting sands: cost-and fee allocation in international investment arbitration”,
51 Virginia Journal of International Law, 758.
(3) Eric DE Brabandere, and Lepeltak Julia, (2011/2012) “Third Party Funding in International
Investment Arbitration”, op. cit, pp: 12-13.
(4) See generally M. Scherer, (2012) “Out in the open? Third-party funding in arbitration”, op. cit,
56-57.
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(1) Dmytro Galagan, and Patricia Zivkovi¢, (2015). If they Finance your Claim, will they
pay me if | win: Implications of Third Party of Third Party Funding on Adverse costs
Awards in International Arbitration, European Scientific Journal special edition ISSN:

1857 - 7881 (Print) e - ISSN  1857- 7431, p. 174. At
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(1) Dymocks Franchis Systems (NSW) Pty Ltd V. Todd and others, 2004, W.L.R 2807
(Privy Council).

(2) Arkin V. Borchard Lines Ltd and Others (Zim Israel Navigation Co Ltd and Others, Part
20 Defendants — Nos 2 and 3, 2005, 1 W.L.R. 3055 Court of Appeal.

(3) Jackson, R. (2009), Security for Costs in International Arbitration. England: The
Stationery Office. P 123-124. London.
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(1) Jennifer Radford, (2019). Cam Mowatt and Stephanie Desjardins, Security for costs in
investment treaty arbitration: More Certanty Expected under the proposed ICSID Rules
Amendments ,at: https://tradeisds.com/index.php/security.

(2) Jean-Christophe Honlet, (2015),“Recent decisions on third-party funding in investment
arbitration’30(3) ICSID Review, p. 702, Oxford Academic, at:
https://academic.oup.com/icsidreview/article-abstract/30/3/699/639422

(3) loannis Kardassopoulos and Ron Fuchs v. Th e Republic of Georgia, ICSID Case No.

ARB/05/18 and 07/15, Award (3 March 2010), para 691.

(4) RSM Production Corporation v. Grenada, ICSID Case No. ARB/05/14.
(5) ATA Construction, Industrial and Trading Company v. Th e Hashemite Kingdom of

Jordan, ICSID Case No. ARB/08/2.

YAA


https://tradeisds.com/index.php/security
https://academic.oup.com/icsidreview/article-abstract/30/3/699/639422

ATAYY (V) sl (V) Alaall Auliad) aglally ¢ gilal) B Aia ) Al

Lol sl alad) 48, 5 culi ¢us ()Siag and Vecchi v. Egypt 4= i

sanse ilie dlajinl agide eadl e aaly (il Cipla (e Jisaill 50 (King & Spalding)

Dbl O Y) (el Caplall ddile ag ) cJuali 5T S Ll a0 Aol Sl

Sl By e ol STy (Degpeadll el &y amjle Francisco Orrego Vicuna

A4S Gt @y Cipla S Adlae Teedle ST S ail Gle U8y o 4 (ST ccallal)

g e Gl ead) of A lieY) A 38 pe Lagad «allSHl ass DA (e el

.ol gy Jla & Lah alsall la
O1S IS ae slaillys (ICCA) olaill aSaill ) (alaall sacf 3l il (el S

Capliaey i Lagd dparSatll Golguals 2o 5dlls Gilsall dulyn (e Lppadlail 5 Al goalal) (g5l

b o Gl apla e Jgaall akanl)

aSaill Cipliasy caliy oSall gaam  Jlgdl aaill Sa b aaill 2 o aglead) e L)
Gyl (e Ygen Ciphall 3a (IS 1) L lail) (miys gseall oS 53 Ciylall Leleat 3
e disd e Juala ail dad Capliadlly 4l GSall (e Caplall 1aa apay Yy Y B Culls
Ll Gyl

gedl (b bl Calall J8 e Laalapin) caldl Capliadl paad el )8 Laie LY
ol Al G caSatll @leba) cuw o e Bl b leiley S Caladl
Al sa RSl oY) aad) e S5 a3 ) Alla b Al ged) dgall pdally el
A gaad) dgall Jgaall Caylall 63y

U saall Agall leale i) Aal) @l 8 Lay gl Jysaill Cayplias cuilS 13 Lag Al o) .Y
e all Ly oSy Al Capliaall (e e cigdadll Cayliadll ) ZiLaYl SSall Sle o
Ay (Kl cafaill seldy Gubill caldl ol e adad ¥ ol eled s 3 Jsadll
o ale ol Sl Lo Jypatl) 481 o 7 Lol Cisngs A ginal) Sl osSae 4

(1) Siag and Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15 (1 June
2009).

(2) Rishab Gupta and Katrina Limond, (2016), Who is the most influential arbitrator in the
world? GAR. At:
http://www.allenovery.com/SiteCollectionDocuments/Who _is_the_most_influential_ar
bitrator_in_the_world_.pdf

(3) Siag and Vecchi v. Th e Arab Republic of Egypt, ICSID Case No. ARB/05/15.
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(3) Loukas A Mistelis: (2005), Confidentiality and Third Party participation Ups V Canada and
Methanex Corp V United States, Chapter 6, P7
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(1) Thibault De Boulle, 2013/2014, Third Party Funding in International Commercial
Arbitration, op, cit, pp 55-57
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(2) See, M. Scherer, A. Goldsmith and C. Flechet, (2012), Le Financement par les tiers des
procedures d’arbitrage international, une vue, d’Europe Seconde Parties: le debat
juridique, Third Party Funding of International Arbitration Proceedings, - a view from
Europe  Part Il:  The  Legal Debat, RDANIBLJ, P 663, at
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2348744
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(1) In (Stan way) V (Wyeth Canda Inc) 2013, Bcsc 1585, (2014) 3 WWR 808 (Stan way).

(2) Hays V The City of Stain Johnet al, 2016, NBQB, 125 at para 10, 270 ACWS (3d) 494.

(3) Jessica Gill and Rachel A. Howie, (Y+18), Third Party funding, Canadian Arbitration
and Mediation Journal, P7, at: https://www.benthamimf.ca/docs/default-source/default-
document-
library/adric_journal_2017 vol26 nol third_party funding_arbitration_gill _howie.pdf?
sfvrsn=2

(4) Hong Linya (2017), an Third Party Funding Deliver Justice in International Commercial
Arbitration, University of Sterling, Page 32. At:
https://dspace.stir.ac.uk/bitstream/1893/25794/1/1IALR_HongLinYu_2017.pdf
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procedures d’arbitrage international, une vue, d’Europe Seconde Parties: le debat
juridique. Op, cit, p657.
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(1) Code of Practice for Third Party Funding of Arbitration, February 2019, Article 2.8.
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(5) Report of the ICCA- Queen Mary Task Force on Third Party Funding in International
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