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Responsibility to Protect in International Law
Mohamed Youssef Olwan

Abstract

This article offers a preliminary reflection on the concept of
“Responsibility to protect” which has been adopted by the 2005 world Summit
of Heads of States and Governments by consensus. According to this concept,
each state should protect its own populations against main atrocity crimes of
war, crimes against humanity, crimes of genocide and ethnic cleansing. In case
the state is not able or not willing to do so, the responsibility must be borne by
the broader community of states.

The subject matter of this contribution is to point and discuss the
background and the evolution of the concept, its legal significance and
difficulties of application, and its effects on the principles of sovereignty of the
state and of the prohibition of the use of force and of non-intervention in
domestic affairs.

This research aims to explain that the responsibility to protect, which is a
universal rule, is often applied selectively. This rule is not a legal one and as
such its implementation is dependent on political will. It does not entail
revolutionary changes within the existing legal framework and consequently,
any coercive military and non-military measures need to be authorized by the
Security Council of the United Nations.
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(1) International ~ Court of  Justice,case  concerning armed  activities on the
territory of the Congo (Democratic Republic of the Congo v. Uganda;
Recueil 2005, paraghraph 345.

(2) International ~ Criminal ~ Tribunal for the former Yogoslavia, Le Procureur
V. Zoran Kupre et al, Case no: IT-95-16-T, Jugement14/1/2000, icty.org.

(1) Bruno Pommier, ‘The use of force to protect civilians and humanitarian
action: the case of Libya and * ©beyond’, in International Review of
the Red Cross, no. 848, December 2011, pp. 1063-1083; Raphael van
steenberghe, “Responsabilit¢é de protéger et protection des civils dans les
conflits armes: un rapprochement au détriment du droit
international humanitaire”, Revue  Québécoise = de  droit international, T.26
2(2013), p. 154; Luigi Condorelli et Laurence De Chazournes. “De la
"responsabilité de protéger”, ou dune nouvelle parure pour une notion
déja  bien établie", Revue  générale de droit international public, 20086,
no.1; Sandra Szurek, “la responsabilit¢ de protéger, Mauvaises querelles
et vraies questions”, Anuario Colombiano de Derecho International,vol.
no 4, pp. 47-69 (ACDHI, Bogota, vol. 4, pp. 47-69.
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(5) ICJ, Recueil, Case Concarning Armed Atrocities on the territory of the Congo, Democratic

Republic of the Congo V. Uganda, Judgement of 19 December 2005, paragraph 64.

(6) Affaire Furundzija : IT ,95-17/1-T, Chambre de premiére instance, 10 décember 1998,paragraphs
153/ ss.
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(3) Allain Pellet, op. cit, p. 6.
(4) Mario Bettati, Le droit dingérence, op. cit, pp. 107 et ss; Idem, "un

droit  d'ingérence", Revue gérérale de droit international public
(RGDIP) 95 (1991) 639-67;
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(1) Mario Bettati et Bernard Kouchner, le devoir d'ingérence: peut-on les
laisser mourir, Editions Denoél, Paris, 1987.

(2) Olivier Corten, op. cit, p. 76 et ss.; M. Bedjaoui, "la portée incertaine du
concept nouveau de devoir dingérence dans un monde troublé: quelques
interrogations”, in colloque le droit d'ingérence, Rabat, 1992, pp. 51 et 55.
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(1) James Lorimer, Institutes of the Law of Nations. A Treatise of the Juridicial

Relations of Separate political communities, 2 wvol. London, 1883; Rahim
Khread,” du droit d’ingérence a la responsabilitt de protéger’, Extrait de
I’ouvrage Les droits de I'Homme: wune nouvelle cohérence pour le droit
international? Collogue de Tunis, pedone, Paris, 2008, pp. 297-308.

(2) A. Rougier "la théorie de [lintervention dhumanité” Revue générale de

droit international public, vol. 17, 1910. p. 4 69.
(2) A. Walzer, the Argument about Humanitarian Intervention, in G. Meggle
(ed.), Ethics of Humanitarianintervention, (2004) 21, at 22.
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(2) B. Cheng, General Principles of Law as applied by International Courts and
Tribunals, Stevens 1953, p.25.
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(1) David Rodogno,” Réflexions Liminaires a propos des interventions
humanitaires des puissances européenes au 19 siécle” 2007, available on
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‘UN¢  Secretary—General  Defends« Clarifies “Responsibility to  Protect” at Berlin Event on

“Responsibility to Protect: International Cooperation for a Changed world", 15 July 2008,
un.org. Silvia Cattori, “la responsabilitt de protéger: une facade Ilégale pour Iégitimer

I'ingérence?." Résau Voltaire, 24 September 2009. www.voltairenet.org.

(1) ICJ,Case Concerning Armed Activities on the Territory ofthe Congo,
ICJ Reports (2005) 168 at par. 148.

(2) ICJ,Case Concerning Military and Paramilitary Activities in and against
Nicaragua (Merits), ICJ Reports (1986) 14 at par. 190.
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(1)B. Simma, 'Nato, the wuse of force: Legal Aspects, 10 European
Journal of International Law (EJIL) (1999), 1-22.
(2) Anthony D’Amato,’The Invasion of Panama was a Lawful Response to

Tyranny’,in  American Journal of International Law A.J.IL, 1990, p. 516; Th.
Franck, ‘The emerging right to democratic governance’,in American Journal
of International Law (AJIL), 1992, P. 46; M. Bettati, "Un droit d'ingérence".
RGDIP, 1991, PP. 639 et SS.
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