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Substantive and Procedural Safeguards for the Disqualification of
Arbitrators under the Jordanian Law: A Comparative Study

Prof. Dr. Mosleh Tarawneh
Dr. Zaid Al--Majali

Abstract

It is a fundamental principle in arbitration, where—whether national or
international, that every arbitrator must be and remain independent and
impartial of the parties and disputes. In addition, an arbitrator bears an ongoing
duty of disclosure that requires him/her from the moment that he/she is
considered to be sitting as arbitrator until the end of the proceedings- to
disclose to the parties all circumstances that may give rise to reasonable doubts
regarding his/her independence or impartiality.

These principles are embodied in Article (15/C) of the Jordanian
Arbitration Law No. 31 of 2001 as amended in Law No. (16) of 2018.

Disclosure constitutes the cornerstone of the arbitrator’s duty to be and
remain independent and impartial. This duty is a condition for the validity of
the constitution of the arbitral tribunal and a prerequisite for a party’s right and
power to challenge and disqualify the appointment of the alleged dependent
and partial arbitrator.

This research examines the independent, impartiality and disclosure duties
of an arbitrator through the examination of the disqualification legal regime of
the Jordanian arbitration law as set out in Articles 17 and 18 of the Jordanian
Arbitration Law No. 31 of 2001 as amended by law No. 16 of 2018.

The research deals with the legal action of the disqualification of an
arbitrator from both substantive and procedural aspects. It defines the concept
of disqualification, identify the concepts of independence, impartiality and
disclosure and clarify all procedural requirements of disqualification including:
who can submit an application to disqualify an arbitrator? How and to whom
should the application be submitted? What are the powers of the arbitral
tribunal in relation to the referral of the disqualification application? What are
the effects of the Court of Appeal’s decision disqualifying an arbitrator on the
constitution and the arbitration procedures including the arbitral award?
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(1) “Only a Natural Person Having Full Capacity to Exercise His or Her Rights may Act as an
Avrbitrator “, This Translation Available at www.sccinstitute.com , Last visited on 12 Sep 2019.
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(1) 1-Thomas Clay, L’Arbitre: 482. 2001.

2- Jivraj v Hashwani, 2011, UKSC 40 (23)

3- The United Kingdom Supreme Court highlighted in Jivraj v.Hashwani, that, “[i] t is
common ground, at any rate in this class of case, that there is a contract between the
parties and the arbitrator or arbitrators appointed under a contract and that his or their
services are rendered pursuant to that contract. “As explained by the Cour de
cassation in a judgment delivered in 1972 in the Consorts Ury case in France, “[t]he
appointment of each arbitrator is not a unilateral act, even when initiated by one party
alone. [It] results from the common intention of the parties, who take into account the
qualities of the person whom they call upon to judge their dispute”. Similarly, in
Raffineries de Homs, the Paris First Instance Court decide that “[a]n arbitrator —who
IS a judge, not a representative of the party that appointed him- must derive his
judicial powers from a single, common manifestation of the intentions of the parties
to the arbitration proceedings, even though his appointment may have been initiated
by one party alone”.

Philip Fouchard, Les Rapports entre L arbitre et les Parties et L’institution Arbitrale,

in Bulletin De La Cour Internationale D’Arbitrage De La CCI, Le Statut De

L’Arbitre: Supplement Sepcial 12.6. 1995.

This view is also propounded by Phillipe Fouchard in his Report to the ICC on the

status of arbitrators in 1995: [t]he settlement of a dispute is not an ‘undertaking’ or a

‘work’ as such. Admittedly, the arbitrator is bound to comply with [the] arbitration

agreement and rules that the parties have adopted, but the parties are not allowed to

go so far as to give him instructions on the manner in which he is to conduct the
proceedings. Less still in relation to the direction or content of his decision.

6- The UK Supreme Court in the case of Jivraj v. Hashwani- added: [t] dominate
purpose of appointing an arbitrator is the impartial resolution of dispute between the
parties in accordance with the terms of the agreement and, although the contract
between the parties and the arbitrators would be a contract for the provision of
personal services, they were not personal services under the direction of the parties.
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(5) Arbitration Act 1996, Section (24)(1)(a): “That Circumstances eexist that ggive rrise to jjustifiable ddoubts
as to his iimpartiality“.

(6) Code Of Civil Procedure, Decree No0.2011- 48, Articles (1456 & 1458) at
(https://sccinstitute.com/media/37105/french_law_on_arbitration.pdf).

(7) 25. Ahmed S. El Kosheri & Karim Y. Youssef, The Independence of International Arbitrators: An
Avrbitrator’s Perspective, in International Chamber of Commerce Independence of Arbitrators: 2007
Special Supplement 43. 51. 2008.

26. Anne Marie Whitesell, Independence in ICC Arbitration: ICC Court Practice Concerning the

Appointment, Confirmation, Challenge and Replacement of Arbitrators, in International Chamber of
Commerce Independence of Arbitrators: 2007 Sepcial Supplement 7,11, 2008.
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(5) Amco Asia Corporation and others v. Republic of Indonesia (Amco Asia), ICSID Case No.
ARB/81/1, Decision on the Proposal to Disqualify an Arbitrator (June 24, 1982), Cited in Cleis,
Maria Nicole (2017), The Independence and Impartiality of ICSID Arbitrators, Nijhoff

International Investment Law Series, Vol.8, P.32.

(6) Lalive, Pierre (1990), Sur lI'impartialité de I'arbitre international en Suisse, La Societe Genevoise

de Droit et de Legislation, P.362.
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(1)Caratube International Oil Company LLP and Devincci Salah Hourani v. Republic of Kazakhstan,
ICSID Case No. ARB/13/13 Decision on the Proposal for Disqualification of Bruno Boesch
(Mar. 20, 2014), Available on icsid.worldbank.org, Last Visited on 16 Sep 2019.

(2) Burlington Resources, Inc. v. Republic of Ecuador (Burlington), ICSID Case No. ARB/08/5,
Decision on the Proposal for Disqualification of Professor Francisco Orrego Vicufia (Dec. 13,
2013), Available on icsid.worldbank.org, Last Visited on 16 Sep 2019.

(3) “A party may propose to a Commission or Tribunal the disqualification of any of its members on
account of any fact indicating a manifest lack of the qualities required by paragraph (1) of Article
14. A party to arbitration proceedings may, in addition, propose the disqualification of an
arbitrator on the ground that he was ineligible for appointment to the Tribunal under Section 2 of
Chapter IV”.

(4) “Persons designated to serve on the Panels shall be persons of high moral character and
recognized competence in the fields of law, commerce, industry or finance, who may be relied
upon to exercise independent judgment. Competence in the field of law shall be of particular
importance in the case of persons on the Panel of Arbitrators”.
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(1) Blue Bank International & Trust (Barbados) Ltd. v. Bolivarian Republic of Venezuela (Blue
Bank), ICSID Case No. ARB/12/20, Decision on the Parties” Proposal to Disqualify a Majority
of the Tribunal (Nov. 12, 2013), Available on https://arbitrationlaw.com , Last Visited on 24
Sep 2019.
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