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Abstract

"Enforcement of Nullified Foreign Arbitral Awards under the New York Convention on
Recognition and Enforcement of Foreign Arbitral Awards 1958: A critical Study to the USA
and France Court Decisions"

Dr Maosleh Ahmad At'tarawneh

The main &3 of this research is to examine the New York Arbitration Convention

position with regard to the possibility of the enforcement of foreign arbitral awards which have been
nullified or set aside by the national courts of the seat of arbitration. The paper examines the
interpretation of the relevant provisions of the Convention in light of the Court decisions in both
France and the United States in order to see whether the Convention accepts or contradicts as to that
possibility, and to discuss also the unpleasant consequences of that possibility to the international
public order and international comity.

Keywords: International Arbitration, Enforcement of Foreign Arbitral Awards, Annulled Arbitral
Awards, French Arbitration Law, American Arbitration Law.
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Recognition and Enforcement of the award may be refused, at the request of the party
against whom it is invoked, only if that party furnishes to the competent authority where the
recognition and enforcement is sought, proof that;

.................................................................................

(e) The award has not yet become binding, on the parties, or has been set aside or
suspended by a competent authority of the country in which, or under the law of which, that
ward was made.
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“On its face, the Convention grants the enforcement forum a margin of discretion. The plain and uneguivocal import of

"may” taken alone is here, as in any other legal text, enabling and not mandatory. The enforcement forum may or may not,

in its discretion, refuse enforcement. Thus put, the problem becomes one of determining the circumstances in which the

discretion in refusing or granting should be exercised.” Georgios C. Petrochilos, “"Enforcing Awards Anmulled in their
State of Origin under the New York Conventien", (1999) 48 International and Compatative Law Quarterly, 856, at 858
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" The provisions of the present Convention shall not affect the validity of multilateral or
bilateral agreements the recognition and enforcement of arbitral awards entered into by the
Contracting States nor deprive any interesting party of any right he may have to avail

himself of an arbitral award in the manner and to the extent allowed by the law or the
treaties of the country where such award is sought to be relied upon."”
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"The conclusion here is that a threshold requirement for Article V/i/e is that an award must have been set

aside by decision of a competent forum which decision can produce res judicata effect under the law of the
State where recognition and enforcement is sought.” '
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Convention”, (1997) 7 American Review of International Arbitration, 99, atpp 107-114

(2) P.Meyer, "L'insertion de la Sentence dans I'Qrder Juridique francaise”, in Y. Derains (ed.), Droit et
Pratique de I'Arbitrage International en France (1984), 81, at pp.82-84.; A.J.van den Berg, "Enforcement
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"A loosing party must be afforded the right to have the validity of the award finally
adjudicated in one jurisdiction. If that were not the case, in the event of a questionable
award a loosing party could be pursued by a claimant with enforcement actions from
country to country until a court is found, if any, which grants the enforcement. A claimant
would obviously refrain from doing-this if the award has been set aside in the country of
origin and this is a ground for refusal of enforcement in other contracting states".
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(1) Albert Jan van den Berg, The New York Arbitration Convention of 1958: Towards a Uniform Judicial Interpretation,
1981, at 355.

(2) Chromalloy Acroservices, Inc. v. The Arab Republic of Egypt, Court of Appeal, January 14, 1997, XXII Year Book of
Commercial Arbitration, 1997, 692; and Commentaries of Hamid Gharavi, "Chromalloy: Another View", Mealey's
International Arbitration Report, Jamsary 1997 and Jan Paulsos, "Rediscovering the New York Convention: Further

Reflections on Chromalloy", 12 (1997) International Arbitration Report,
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Michael Polkinghome and Leon Loannou, "Recent Decision Confirms France's Readiness to Enforce

International Arbitral Awards Annulled at Place of Arbitration", (2006} Vol (2) Newsletter of the Arbitration
Committee of the Legal Practice Division of the International Bar Association, 2.
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(1) Michael Haravon, "Enforcement of Annulled Foreign Arbitral Awards: The French Supreme Court
Confirms the Hilmarton Trend", Mealcys International Arbitration Report, September 2007,
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Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc. 473 US 614, 631 (1985)
1A Japae Sl ol
Thomas E, Carbonnean, Cases and Materials on Arbitration Law and Practice, Thomson & West, 2007, at
pp.14-15; Julian Lew, Loukas Mestelis and Stefan Kroll, Comparative International Commercial Arbitration,
Kluwer Law International, 2003, pp. 7-58; Stephen K. Huber and Maureen Weston, Arbitration; Cases and
Materials, LexisNexis, 2006, at p.48; W.M.Reisman, W.L.Craig, W.Park and Jan Paulson, International
Commercial Arbitration, the Foundation Press, 1997, pp-2-5; and Tibor Varady, John Barcelo and Arther

Mehren, International Commercial Arbitration, Thomson and West, 3" edition 2003, at pp.38-58.

Article 9 of title 9 USC $$1-208 (1994) ¥ il aSaill 58 J ¥ ol e 4 55kl (¥)
Article 10 of title 9 USC $$1-208 (1994), 3 juill ot &l 1 ol ¢y 1 331 (1)
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(1) Wilko v. Swan, 346 US. 427, 74 S.Crt 182, 98 L.Ed. 168 (1953), at 9. ; Rodriguez v. Prudential Bache
Securities, Inc. 882 F.Supp. 1202 (D.P.R. 1995) and Patten v. Signator Ins. Agency, Inc. 441 F.3d 230
(4th Cir.), cert.denied 127 S.Ct. 434 (2006).

(2l b sle Aal ja J ¥ oY 32 aii |

"Within three years after an arbitral award falling under the Convention is made, any party to the
arbitration may apply to any court having jurisdiction under this chapter for an order confirming the
award as against any other party to the arbitration. The court shall confirm the award unless it finds one
of the grounds for refusal or deferral of recognition or enforcement of the award specified in the said
Convention."

(3) Chromalloy Aeroservices (US) v.The Arab Republic of Bgypt, US District Court, District of Columbia,
1996, 939 F.Supp. 907,
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(1) "The US public policy in favor of final and binding arbitration of commercial disputes is unmistakable,
and supported by treaty, statute and by case law. The Federal Arbitration Act, and the implementation of
the Convention in the same year by amendment of the Federal Arbitration Act, demonstrate that there is
an "emphatic federal policy in favor of arbitral dispute resolution”, particularly in the field of
international commerce....... There iz a strong pubhc policy behind judicial enforcement of binding
arbitration clauses. A decision by this court to recognize the decision of the Egyptian court would violate
this clear US public policy.
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"In sum, we conclude that the Convention mandates very different regimes for the
review of arbitral awards (1) in the state in which, or under the law of which, the award
was made, and (2) in other states where recognition and enforcement are sought. The
Convention specifically contemplates that the state in which, or under the law of which, the

award is made, will be free to set aside or modify an award in accordance with its domestic
arbitral law and its full panoply of express and implied grounds for relief. See Article

V{1)(e).

However, the Convention is equally clear that when an action for enforcement is
brought in a foreign state, the state may refuse to enforce the award only on the grounds
explicitly set forth in Article V of the Convention."
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"For us to endorse what appellants seek wounld seriously undermine a principal precept
of the New York Convention: an arbitration award does not exist to be enforced in other

contracting states if it has been lawfully "set aside" by a competent authority in the State in
which the award was made. This principle controls the disposition of this case.
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(1) A judgment that tends clearly to undermine the public interest, the public confidence in the administration
of the law, or security for individual rights of personal liberty or of private property is against public
policy. Ackermann v Levine, 788 F.2d 830, 841 (2d Cir. 1986).
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